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NOTICE TO MEMBERS

Subject: Petition 1282/2011 by Frej Mikael Valdemar Holmberg (Finnish), on the 
application of Regulation 261/2004/EC establishing common rules on 
compensation and assistance to passengers in the event of denied boarding 
and of cancellation or long delay of flights

1. Summary of petition

The petitioner booked flights with WIZZ Air, a Polish low-cost company. The company 
cancelled the final leg from Warsaw to Ǻbo and replaced with a flight from Gdansk to Ǻbo. 
The petitioner claimed and got only partial compensation for the extra cost he incurred, 
because the flight he chose was not with a low-cost carrier. He contests the conformity of that 
argument with the Regulation, especially when there is no low-cost alternative. He makes 
some suggestions for improving the Regulation

2. Admissibility

Declared admissible on 8 March 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 27 June 2012

Articles 5 and 8 of Regulation (EC) N° 261/2004 of the European Parliament and of the 
Council of 11 February 2004 establishing common rules on compensation and assistance to 
passengers in the event of denied boarding and of cancellation of long delay of flights, and 
repealing Regulation (EEC) No 295/911, states that a passenger has a right to assistance with 
re-routing under "comparable transport conditions" in situations where their flight is cancelled 
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at short notice.  

The Commission considers that comparable transport conditions would include carriage in 
same class as the ticket purchased (i.e. economy to economy). The Regulation makes no 
distinction between low-cost and other types of airline.

Article 16.2.1 of Wizz Air's General Conditions of Carriage, which states that re-routing will 
only be offered on its own "or another low-cost airlines services" would not therefore appear 
to meet this requirement and would appear to be contrary to the waiver exclusion in Article 15 
of the Regulation and therefore null and void. 

Member States are responsible for the application and enforcement of the Regulation vis-à-vis 
airlines.  In this case the matter would fall within the jurisdiction of the Polish National 
Enforcement Body which can be contacted at 

Commission on Passengers' Rights
ul. Marcina Flisa 2
02-247 Warsaw 
Poland 
Tel.: +48 (22) 520 74 84
Fax: +48 (22) 520 73 47
http://www.ulc.gov.pl/kopp@ulc.gov.pl

Alternatively, passengers may wish to take legal advice and bring their case before a national 
court as only the latter can award compensation in such circumstances.  In this regard it is 
noteworthy to mention Regulation (EC) N° 861/2007 of 11 July 2007 establishing a European 
Small Claims Procedure1 which instituted a European procedure for the settlement of small 
cross border disputes of this nature.  Passengers should be aware that there are time limits for 
bringing a case to court and they may lose their right to take legal action unless they assert 
them within a definite timeframe.

Conclusion

The website www.airpassengerrights.eu provides the petitioner with further information on 
their rights under this legislation.

Under EU law complaints such as that of the petitioner are a matter for the National 
Enforcement Bodies (NEB) appointed under Regulation 261/2004, or else the petitioner can 
go directly to a national court. The Commission suggests therefore that the petitioner lodge 
his complaint with the Polish NEB or with the competent national Court. 

On the petitioner's suggestions for improving the Regulation, the Commission in its 
Communication to the European Parliament of 19.12.11 (A European vision for Passengers: 
Communication on Passenger Rights in all transport modes (COM (2011) 898), the 
Commission stated that it would review the working of (EC) Regulation 261/2004 on the 
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rights of passengers whilst travelling by air, in its forthcoming impact assessment. The 
Commission launched a Public Consultation in December 2011 to gather proposals from 
interested parties on a possible revision of the Regulation, which closed on 16 March 2012. 
On the basis of the result of this Public Consultation and the coming Impact Assesment, the 
Commission intends to put forward a proposal to amend this Regulation by the end of 2012.  
The majority of the suggestions that the petitioner has put forward have been captured in this 
work. 


