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NOTICE TO MEMBERS

Subject: Petition 0358/2003 by Nelson Nunes (Portuguese), on his social security 
entitlement

1. Summary of petition

The petitioner indicates that he worked for 16 years for a Dutch company on a North Sea 
platform and that his employers failed to register him with the social security authorities, 
thereby depriving him of his entitlements.

2. Admissibility

Declared admissible on 31 October 2003. Information requested from Commission under 
Rule 175(4).

3. Commission reply, received on 3 February 2004.

‘The petitioner complains that he worked for 16 years for a Dutch company on a North Sea 
platform and that his employers failed to register him with the social security authorities, 
thereby depriving him of his entitlements.

The Commission firstly wishes to emphasise that, in order to allow persons moving within the 
European Union to receive social protection under the best possible conditions, Regulation 
(EEC) No 1408/71 coordinates Member States’ national social security systems. The 
regulation in question includes a set of rules determining the social security legislation which 
applies in situations involving two or more Member States. The rules are of a compulsory 
nature and do not allow the persons insured to choose the social security legislation which 
they wish to be applied to them.

In principle, it is the legislation of the State of employment which is applicable
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(Article 13(2)(a) of Regulation 1408/71). The legislation of the Member State where the 
professional or trade activity is pursued will therefore apply to a worker, even if he resides in 
the territory of another Member State and even if the necessary steps have not been taken by 
the employer1. On the basis of this principle, the Commission intends to ask the Dutch 
authorities for clarification, in order to verify whether this is a case of posting of workers in 
the framework of the provision of services and whether the requirements of Community law 
have been respected.

The Commission will inform Parliament of further action taken.’

4. Further Commission reply, received on 28 March 2006.

‘The petitioner complains that he worked for 16 years for a Dutch company on a North Sea 
platform and that his employers failed to register him with the social security authorities, 
thereby depriving him of his entitlements.

The Commission wishes to inform Parliament that this petition has been registered as a 
complaint. The Commission has asked the Dutch authorities to send any relevant information 
concerning the situation of the persons concerned with regard to both Dutch law and 
Community law.

Generally speaking, the Dutch authorities agree with the Commission’s legal analysis, but 
given the complexity of this issue, they are requesting a meeting with the Commission.

The Commission will inform Parliament of any further action taken.’

5. Further Commission reply, received on 12 December 2006.

‘The discussions between the Commission and the Dutch authorities concerning this case 
have not yet been concluded. Consideration of some particularly complex aspects is still 
under way. However, given that the Dutch authorities do not appear to be implementing 
Community law correctly in this case, the Commission intends to initiate official infringement 
proceedings and will keep Parliament informed of any action taken.’

6. Further Commission reply, received on 17 July 2008.

‘Following the Commission’s infringement proceedings against the Netherlands concerning 
this case, the Netherlands Government replied to the Commission on 7 August 2007.

In this reply, the Netherlands Government largely agrees with the Commission’s legal 
analysis, and is therefore prepared to reconsider the scope of state social security protection of 
workers employed on the Dutch part of the Continental Shelf. It will consider whether it is 
desirable (and if so, to what extent) to make social security legislation that applies to work on 
Dutch territory applicable to these workers.

To date, the Dutch authorities have not notified the Commission of any decision on this 
matter. The Commission is therefore continuing the infringement proceedings and will keep 
                                               
1 Judgment of 15 December 1976, Mouthaan, 39/76, ECR p. 1901.
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Parliament informed of any developments.’

7. Further Commission reply, received on 20 February 2009.

‘In its previous reply, the Commission indicated that it had opened infringement proceedings 
against the Netherlands.

Although the Netherlands Government has said that it largely agrees with the Commission’s 
legal analysis, and is therefore prepared to reconsider the scope of state social security 
protection of workers employed on the Dutch part of the Continental Shelf, the problem still 
persists and no concrete action has yet been taken by the Dutch authorities to protect the 
rights of these workers, as guaranteed by Community regulations.

For this reason the infringement proceedings against the Netherlands are continuing in 
accordance with the rules of the Treaty. The Commission will keep Parliament informed of 
any developments.’

8. Further Commission reply, received on 26 October 2009.

‘The petitioner complains that he worked for 16 years for a Dutch company on a North Sea 
platform and that his employers failed to register him with the social security authorities, 
thereby depriving him of his entitlements.

In its previous reply, the Commission indicated that it had opened infringement proceedings 
against the Netherlands.

The Netherlands Government has stated that a draft law will be tabled in autumn 2009 to 
extend the scope of social security protection to workers employed on the Dutch part of the 
Continental Shelf.

To date, the Dutch authorities have not notified the Commission of any concrete measures 
being taken to ensure that their legislation complies with Community regulations and to 
resolve the individual situation of workers employed on these oil platforms.

For this reason the infringement proceedings against the Netherlands are continuing in 
accordance with the rules of the Treaty. The Commission will keep Parliament informed of 
any developments.’

9. Further Commission reply, received on 11 May 2010.

‘To date, the Netherlands has not amended its legislation. Moreover, the Dutch authorities 
have not notified the Commission of any concrete measures being taken to resolve the 
individual situation of workers employed on these oil platforms.

For this reason the Commission has referred the matter to the Court of Justice under Case 
No C-141/10.’
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10. Further Commission reply (REV. VII), received on 27 June 2012.

‘In its previous reply, the Commission indicated that it had taken action against the 
Netherlands for failure to fulfil its obligations (Case C-141/10). The Commission asked the 
Court to find that by refusing to pay certain social security benefits to nationals from other 
Member States of the European Union who are employed on drilling platforms in the 
Netherlands, the Kingdom of the Netherlands had failed to fulfil its obligations under 
legislation on free movement of workers and on the coordination of social security schemes. 
In its judgment of 19 April 2012, the Court of Justice dismissed the action as inadmissible. It 
stated that the Commission had not made clear precisely which social services benefits were 
being referred to and that it had not provided any information concerning the national legal 
framework governing these benefits, restricting itself to references to Articles 3 and 4 of the 
Dutch WAMN law.

Meanwhile, in a judgment of 17 January 2012, given in respect of an issue brought by the 
Rechtbank Amsterdam (Case C-347/10, Salemink) for a preliminary ruling, the Court of 
Justice said that European Union law on the free movement of workers and social security for 
migrant workers applied to a worker employed on a gas-drilling platform on the continental 
shelf adjacent to the Netherlands. 

The Court stated that, ‘Since a Member State has sovereignty over the continental shelf 
adjacent to it – albeit functional and limited sovereignty – work carried out on fixed or 
floating installations positioned on the continental shelf, in the context of the prospecting 
and/or exploitation of natural resources, is to be regarded as work carried out in the territory 
of that State for the purposes of applying EU law. A Member State which takes advantage of 
the economic rights to prospect and/or exploit natural resources on that part of the continental 
shelf which is adjacent to it cannot avoid the application of the EU law provisions designed to 
ensure the freedom of movement of persons working on such installations (points 35 and 36 
of the judgment).
‘Consequently, Article 13(2)(a) of Regulation No 1408/71 and Article 39 EC must be 
interpreted as precluding an employee, working on a fixed installation on the continental shelf 
adjacent to a Member State, from being in a position in which he is not compulsorily insured 
under national statutory employee insurance in that Member State solely on the ground that he 
is not resident there but in another Member State.’ (point 39).

Conclusion

On the basis of these facts, the Commission believes that the legal situation for the purposes 
of applying EU law to workers employed on drilling platforms has been clarified with the 
Salemink case: henceforth, EU law on the free movement of workers and on social security 
for migrant workers applies to workers employed on such platforms on the continental shelf 
adjacent to the Netherlands. Moreover, the Commission has asked the Dutch authorities to 
provide it with information on the specific application of the Salemink case. In view of these 
developments, the Commission would encourages the petitioner to continue his action before 
the administrative and legal authorities which are required to comply with Union law as 
interpreted by the Court.


