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Subject: Petition 0001/2012 by Godfrey Brincat (Maltese), on unfair competition in 
the local shoe trade

1. Summary of petition

The petitioner owns a shoe shop in Malta. The Maltese agent for a Brazilian supplier is 
refusing to supply his shop on the basis of an oral agreement not to supply more than one 
outlet in his village. He has appealed to the Consumer and Fair Competition Department in 
the Office of the Prime Minister which has upheld compliance with Maltese law. The 
petitioner believes that Maltese law is thus contrary to EU law and asks the Parliament to take 
action.

2. Admissibility

Declared admissible on 25 April 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 August 2012

The petitioner complains about an alleged abuse of a dominant position. Article 102 TFEU 
prohibits any abuse by one or more undertakings of a dominant position. However, that 
provision only applies in situations where the abusive conduct at issue affects trade between 
Member States. On the face of it, and based on the limited information in the Commission’s 
possession, it seems that the conduct complained of by the petitioner is unlikely to affect trade 
between Member States. The situation accordingly appears to fall outside the scope of Article 
102 TFEU.

National competition rules may nonetheless apply. Such rules must not be contrary to EU-
law. 
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The case at hand has been evaluated by the Maltese Office for Fair Competition under Article 
9(2)(d) of the Maltese Competition Act following a complaint from the petitioner. Article 
9(2)(d) of the Maltese Competition Act prohibits one or more undertakings with a dominant 
position to “refuse to supply goods or services indiscriminately in order to eliminate a trading 
partner from the relevant market to the prejudice of consumers." The Office found that the 
petitioner’s supplier did not have a dominant position in the relevant market. It therefore 
rejected the complaint.

In principle, it is not for the Commission to re-examine the Office’s findings in respect of the 
applicability of Article 9(2)(d) of the Maltese Competition Act. When the Office takes a 
decision rejecting a complaint, the complainant has the possibility to lodge an appeal against 
that decision with the Malta Competition and Consumer Affairs Tribunal1  in accordance with 
national law.

In any event, there are no clear indications that the Office was wrong in its assessment that the 
supplier at issue does not hold a dominant position given that the two brands of footwear 
concerned are highly substitutable with others on the market. Thus, the Office’s rejection of 
the petitioner’s complaint based on the consideration that the supplier is not dominant cannot 
be construed as showing that the Maltese competition law is contrary to EU law.

                                               
1 At the time of the investigation, the appeal instance was the Commission for Fair Trading.


