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NOTICE TO MEMBERS

Subject: Petition 0076/2012 by Mark Austin (British), on the compatibility of Article
30 of the Treaty on the Functioning of the European Union with Council 
Regulation (EEC) No 3911/92 of 9 December 1992 on the export of cultural 
goods

1. Summary of petition

The petitioner raises a legal issue with a view to knowing whether or not there is 
‘arbitrariness’ in applying Article 30 of the Treaty on the Functioning of the European Union 
to the acquisition of works of art and their transfer from one Member State to another 
Member State. The petitioner finds it hard to reconcile the aforementioned provision with 
Council Regulation (EEC) No 3911/92 of 9 December 1992 on the export of cultural goods.

2. Admissibility

Declared admissible on 23 May 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 August 2012

Article 35 of the Treaty on the Functioning of the European Union provides that quantitative 
restrictions on exports, and all measures having equivalent effect, shall be prohibited between 
Member States. However, according to Article 36 TFEU, this shall not preclude prohibitions 
or restrictions on exports justified on grounds of the protection of national treasures 
possessing artistic, historic or archaeological value. Article 36 TFEU also provides that such 
prohibitions or restrictions shall not, however, constitute a means of arbitrary discrimination 
or a disguised restriction on trade between Member States.

Therefore, Member States’ duty to protect their national treasures may justify measures which 
create obstacles to exports. The exact definition of a ‘national treasure’ is open to 
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interpretation and although it is clear that such items must possess real artistic, historic or 
archaeological value, it is up to the Member States to determine which items fall within this 
category. Member States consequently impose different restrictions on the export of cultural 
goods, and those restrictions — as well as related administrative procedures, such as the 
completion of declaration forms and the provision of supporting documents — are generally 
considered to be justified under Article 36 TFEU.

As regards Council Regulation (EC) No 116/2009 of 18 December 2008 (Codified version), 
this regulation lays down provisions on the export of cultural goods, ensuring uniform 
controls at the EU's external borders1. This Regulation only applies to exports from the 
customs territory of the European Union, and not to movements of goods between Member 
States.

Conclusion

The European Commission considers that national regimes regulating the export of cultural 
goods should be assessed on a case by case basis taking due account of the principle of 
proportionality. It is eventually up to the Court of Justice of the European Union to declare 
whether national legislation protecting cultural goods is legitimate in the light of 
Articles 35-36 TFEU. At this stage, the Commission can only observe that the problem 
encountered by the petitioner could result from the incorrect application of national provisions 
which may themselves comply with EU law, since it appears from the petition that other 
companies established in the same Member State are not obliged to obtain a permit for the 
export of similar items.

                                               
1 Since its adoption, Regulation (EEC) No 3911/92 of 9 December 1992 on the export of cultural goods has been 
amended on several occasions. For reasons of rationality and clarity, it was repealed and replaced by Council 
Regulation (EC) No 116/2009 of 18 December 2008 on the export of cultural goods.


