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Subject: Petition 0253/2012 by Horst-Albert Jung (German), on the application of 
Regulation (EC) No 261/2004 of the European Parliament and of the Council 
of 11 February 2004 establishing common rules on compensation and 
assistance to passengers in the event of denied boarding and of cancellation 
or long delay of flights

1. Summary of petition

The petitioner complains about the application of Regulation (EC) No 261/2004 on 
compensation and assistance to passengers in the event of denied boarding and of cancellation 
or long delay of flights by the airline Iberia. The petitioner has followed all the proceedings 
laid down in the regulation with regard to applying for compensation but to no avail. He 
believes that the competent authorities keep sending him from pillar to post and that the 
airline is delaying the proper handling of his complaint and is postponing the procedure until 
the petitioner takes legal action. However, in view of the costs, the petitioner has no intention 
of launching a legal procedure. He believes that Iberia is following this course of action 
deliberately and does not take the Regulation seriously. He calls for an investigation into his 
case and — assuming that his case is not the only one — more generally into the effective 
application of the regulation by airlines and the competent authorities involved.

2. Admissibility

Declared admissible on 26 June 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 August 2012

On 23 October 2008 the Petitioner was a passenger on a flight with Iberia from Sao Paulo 
(Brazil) to Dusseldorf connecting via Madrid.  The flight from Sao Paulo to Madrid was 
subject to a delay of seven hours and ten minutes leading to the Petitioner missing his 
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connecting flight to Dusseldorf. The Petitioner claimed compensation for delay from Iberia 
under Regulation (EC) 261/20041 (the "Regulation"). Iberia refused the Petitioner's claim on 
the basis that the cause of the delay was due to "extraordinary circumstances" which exempt 
an air carrier from having to pay compensation. The Petitioner claims, in different letters, that 
Iberia provided contradicting information about the causes of the delay initially stating it was 
due to airspace congestion and then later to a technical fault.  Dissatisfied with this response 
the Petitioner filed a complaint with the LBA, the German National Enforcement Body (NEB) 
which redirected the Petitioner to AESA, the Spanish NEB, as the incident occurred within its 
jurisdiction.

AESA investigated the incident upholding the Petitioner's complaint concluding that the cause 
of the delay did not qualify as "extraordinary circumstances" that would allow Iberia to refuse 
compensation. However, AESA advised the Petitioner that he would need to take legal action 
himself if Iberia still refused his claim. AESA also advised the Petitioner about Regulation 
[EC] 861/2007 of 11 July 2007, which instituted the European Small Claims Procedure the 
aim of which is to simplify and accelerate the settlement of small cross-border disputes and to 
reduce a claimant's costs.

However, the Petitioner does not wish to incur the cost and inconvenience of taking legal 
action, considering that Iberia is deliberately avoiding its obligations under the Regulation, 
both in his case and that of others, unless such legal action is taken.

Regulation 261/2004 sets out a series of obligations on air carriers to provide assistance 
(information, refreshments, accommodation and rerouting/refunds), to passengers who are 
denied boarding, or where their flights are cancelled at short notice or subject to long delay.

Unlike situations of denied boarding or cancellation the Regulation does not expressly 
provide compensation for delay, the EU Court of Justice has however ruled  that a passenger 
delayed in arriving at their destination by more than three hours may be entitled to 
compensation.  However, the Regulation exempts an airline from paying such compensation 
provided it can demonstrate that the cause of the delay was due to "extraordinary 
circumstances" that it could not have avoided even if all reasonable measures had been taken. 
Technical faults, as in the Petitioner's case, have been considered by the EU Court of Justice 
to not generally meeting this criterion. The ECJ has however confirmed that, ultimately, it is 
for national courts to decide whether "extraordinary circumstances" apply in individual 
circumstances.

Under the terms of Article 16 of the Regulation Member States are required to appoint an 
NEB to investigate potential infringements of this legislation.  The role of the NEB is to 
monitor the industry's application of the Regulation in order to address issues of bad practice 
and identify possible trends of non-compliance that may amount to consumer harm.  Where 
such a significant infringement or a trend of non-compliance with the Regulation is
established an NEB will take appropriate remedial action, including, ultimately, sanctioning 
the air carrier.  The penalties available are aimed at addressing the issue of collective harm 
rather than providing individual redress.

                                               
1 Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing 

common rules on compensation and assistance to passengers in the event of denied boarding and of 
cancellation or long delay of flights, and repealing Regulation (EEC) No 295/91, 17.2.2004, OJ L46, p. 1.
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In assessing a complaint NEBs, such as AESA, will provide advice to passengers to allow 
them to make an informed decision as to whether or not to pursue the matter in Court or 
where available through an alternative dispute resolution (ADR) service.  Some NEBs 
facilitate that process by providing an opinion on an individual complaint that a passenger 
may use to support their claim. This is undertaken on a voluntary basis and is not required by 
the Regulation. The advice or opinion given by the NEB is, however, not binding on either the 
air carrier or the Court process.

Therefore, where a passenger is unsatisfied with an airline's response to any claim for 
compensation, even where an NEB finds in favour of the passenger, they have to pursue the 
matter directly through a national court or by means of ADR.  In some cases passengers can 
also pursue a claim through the European Small Claims Procedure, the aim of which is to 
simplify the settlement of small cross-border disputes and reduce costs.

The Petitioner should be aware that there are time limits for bringing a case to court and he 
may lose his right to take legal action unless he asserts them within a definite timeframe.

The website www.airpassengerrights.eu provides the Petitioner with further information on 
his rights under this legislation.

Under EU law complaints are a matter for the relevant National Enforcement Body or for the 
Petitioner to take directly to a national court.  The Commission has no remit to investigate 
individual complaints. According to the information provided by the Petitioner, the competent 
Spanish Enforcement body, AESA, would appear to have complied with its obligations under 
Regulation (EC) 261/2004 by examining the Petitioner's claim, by providing him with a 
reasoned opinion on his case and further informing him about the need to take his case to a 
national court in order to obtain individual redress.

The Commission intends to put forward proposals to amend and improve the enforcement of 
air passengers rights Regulation by the end of 2012.  However, irrespective of the outcome of 
this review, passengers seeking compensation would still need to seek individual redress 
through the Courts, or appropriate ADR processes, where an air carrier refuses to accept 
liability.


