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Subject: Petition 0580/2010 by Salvador López Florencio (Spanish), on behalf of the 
'El Barranco' Association of fish wholesalers, concerning the monopoly 
exercised by 'Mercasevilla' in the fish wholesale sector

1. Summary of petition

On behalf of the fish wholesalers selling their products in Seville's central market,
Mercasevilla, the petitioner objects to the monopoly enjoyed by Mercasevilla and its alleged 
abuse of a dominant position in its dealings with the wholesalers, whom it charges excessive 
fees, thereby inflating the final price of fish purchased by consumers.

2. Admissibility

Declared admissible on 4 October 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 11 February 2011.

The petitioner claims that the Municipal Council of Seville, through its joint undertaking 
Mercasevilla, S.A., has acted in breach of the principles of freedom to conduct a business, 
equality, non-discrimination and consumer protection recognised respectively by Articles 16, 
20, 21 and 38 of the EU Charter of Fundamental Rights, for imposing certain unjustified 
regulatory conditions which restrict the economic activities of the fish wholesalers operating 
in the Central Fish Wholesale Market of Seville.

These conditions refer in particular to the charging of certain fees as payment for the 
compulsory provision of certain services by Mercasevilla’s personnel (including transport and 
placement of fish products in the market premises, invoicing and payment collection from 
retailers), which wholesalers are obliged to accept and cannot carry out by themselves. Such 
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fees can account for up to 3.595% of wholesalers' daily sales.

Despite two national rulings issued by the Spanish National Competition Authority (NCA) 
and the Spanish National Court (Audiencia Nacional) confirming that Mercasevilla's conduct 
amount to an infringement of Spanish competition law, the petitioner claims that the 
Municipal Council of Seville has not yet adopted the necessary measures to put an end to the 
infringement and introduce the necessary modifications in the applicable legal framework so 
as to remove the regulatory restrictions at stake.

The petitioner also contends that the Spanish NCA committed to submit to the Spanish 
Government a Report setting out the legal amendments required to remove these restrictions, 
which has not yet been drawn up.

The Commission’s observations on the petition

As the petitioner explains in detail, the issues at stake were properly investigated by the 
Spanish NCA which found, by Decision of 7 October 2002, that Mercasevilla had infringed 
Spanish competition law for having abused of its dominant position in the management of 
food wholesaling and slaughtering markets in Seville. In particular, the Spanish NCA 
imposed a fine of Euro 12,000 on Mercasevilla for restricting the economic activities of fish 
wholesalers operating in the Central Fish Wholesale Market of this city, and ordered this 
company to put an end to the infringement. In its Decision the Spanish NCA also committed 
to issue a Report on the changes to be introduced in the applicable regulatory framework, 
which should be submitted to the Spanish Government. The Decision of the Spanish NCA 
was confirmed by Judgement of 20 July 2006 of the Spanish National Court.

Against this background and the claims made by the petitioner, the Commission considers it 
appropriate to refer to the guiding principles concerning the framework of its cooperation with 
NCAs.

Under Council Regulation (EC) 1/2003 on the implementation of the rules on competition laid 
down in Articles 81 and 82 of the Treaty1, the Commission and the NCAs have parallel 
competences to apply EU competition rules. The Commission and the NCAs cooperate 
closely within the European Competition Network (ECN). Cooperation in the network aims 
inter alia at ensuring an efficient division of work between the members while applying EU 
competition rules in an effective and consistent manner.

However, under this legal framework the Commission does not have jurisdiction to review the 
decisions of NCAs when applying national competition rules to anticompetitive practices 
which, by reason of their scope and lack of impact on inter-state trade, do not fall under the 
provisions on competition contained in the Treaty. In this regard, Regulation 1/2003 does not 
recognise a power in favour of the Commission to oblige a NCA to adopt a decision or take a 
particular procedural step in a particular case.

Each NCA is also fully responsible for ensuring due process in cases it deals with. Any 
alleged violation of procedural rights should therefore be pursued within the relevant national 

                                               
1 Official Journal L 1, 04.01.2003, p. 1-25.
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procedural framework. Moreover, within the ECN the definition of enforcement priorities is a 
matter for each network member and falls under the full responsibility of each Competition 
Authority, within the limits of the law. Therefore, the Commission is not in a position to 
comment on the priority setting of the Spanish NCA.

However, it is not excluded that the regulatory framework applicable to Mercasevilla's 
activities, by imposing the compulsory provision of certain services by Mercasevilla's 
personnel to wholesalers subject to the payment of fees which can amount to up to 3.595% of 
their daily sales, could raise problems of compatibility with Article 49 of the TFEU relating to 
the freedom of establishment. These conditions seem to prevent wholesalers from providing 
their clients with certain services (such as, for example, trade credit services since they cannot 
agree with the latter on payment conditions or deadlines), and to impose additional costs to 
wholesalers, which could render less attractive the exercise of this activity.  

Conclusion

The Commission is not in a position to comment on the state of play of the proceedings 
concerning the implementation of the Decision of the Spanish NCA of 7 October 2002. Any
alleged violation of procedural steps should be pursued within the relevant national 
procedural framework.

Nonetheless, the Commission will send a letter to the Spanish authorities to ask them further 
information on the regulatory framework applicable to Mercasevilla's activities, in order to be 
able to assess whether this legislation raises problems of compatibility with Article 49 of the 
TFUE.

4. Commission reply (REV), received on 28 September 2012.

Following on from the meeting of the Petitions Committee on 15 June 2011, the Commission 
raised this issue with the Spanish authorities on 29 August 2011. In a letter dated 11 October 
2011, the relevant Spanish authorities announced that the provision of services at 
Mercasevilla was being investigated and that a restructuring plan for the company was being 
drawn up. Following reminders sent on 11 November 2011 and 25 April 2012, the Spanish 
authorities indicated, in a letter dated 15 June 2012, the following:

A report on the provision of services in Mercasevilla had been submitted on 7 May 2012. It 
proposed a thorough revision of the legal framework applicable to the provision of services in 
Mercasevilla. The new legal framework would differentiate between:

- on the one hand, the services which will continue to be provided by Mercasevilla – as a 
general economic interest service provider – and which will benefit all users of the market (in 
particular, market cleaning services, maintenance of facilities, vigilance, the weighing of 
goods, inspection services relating to health and consumer protection, the transfer of seized 
goods and the keeping of goods in cold storage);

- and on the other hand, all the other services (including movement of goods within the 
market and the rules governing the goods sold), which will have to be fully liberalised (they 
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may be performed either by Mercasevilla or by the authorised operators in accordance with a 
permit scheme which will have to be established by the relevant authorities (the number of 
permits could therefore be limited, given the limited space within the market).

In the light of this report, the Mercasevilla Board decided, on 11 June 2012, to initiate the 
procedure for amending the legal framework governing the provision of services in 
Mercasevilla (Reglamentos de Prestación de Servicios y de Régimen Interior del Mercado 
and Ordenanza fiscal). A transitional arrangement will be put in place in order to allow 
operators to obtain the necessary permits.

On 13 July 2012, the Commission contacted the Spanish authorities and welcomed the 
commencement of the procedure to bring the existing legal framework in the case in question 
into line with EU law. At the same time the Commission also drew the attention of the 
Spanish authorities to the requirements of Directive 2006/123/EC of the European Parliament 
and of the Council of 12 December 2006 on services in the internal market1. In particular, the 
Commission highlighted Article 17(1), which establishes a derogation from Article 16 (laying 
down the freedom to provide cross-border services without unjustified restriction) in respect 
of services of general economic interest provided in another Member State. Recital 70 of the 
Directive says, ‘For the purposes of this Directive, and without prejudice to Article 16 of the 
Treaty, services may be considered to be services of general economic interest only if they are 
provided in application of a special task in the public interest entrusted to the provider by the 
Member State concerned. This assignment should be made by way of one or more acts, the 
form of which is determined by the Member State concerned, and should specify the precise 
nature of the special task.’ The Commission pointed out that the general economic interest of 
the service provided is assessed on a case by case basis, by applying the principles laid down 
in this recital, and subject to control for manifest error by the Commission and the Union 
courts2. In the case in question, the assessment was not subject to errors.

Conclusion

Given the commitments made by the Spanish authorities and the initiation by them of the 
procedure to change the rules in question, we can conclude that the Spanish authorities are 
taking the necessary steps to bring their legislation into line with EU law.

                                               
1 OJ L 376, 27.12.2006, p. 36.
2 CFI, judgments of 15 June 2005, Fred Olsen, case T-17/02, ECR II-2031, paragraph 216, and 12 February 
2008, T-289/03, paragraphs 165 ff. Court of Justice case-law and the Commission’s previous decisions illustrate 
several limited examples of manifest error. For example, the dock work involved in the storage and general 
movement of goods or material of any kind within national ports is not necessarily a service of general interest 
exhibiting special characteristics as compared with the general economic interest of other economic activities 
(ECJ, judgments of 10 December 1991, Merci convenzionali porto di Genova, case C-179/90, ECR 1991, I-
5889, paragraph 27, of 17 July 1997, GT-Link A/S, case C-242/95, paragraph 53, and 27 November 2003, 
Enirisorse, case C-34/01, ECR 2003, I-14243, paragraphs 33-34.)


