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Committee on Petitions

24.10.2012

NOTICE TO MEMBERS

Subject: Petition 0319/2010 by Mr Ian Lumley (Irish), on behalf of the National Trust 
for Ireland, on alleged breaches of the European legislation in connection 
with the initiation of the Irish National Motorway/Dual Carriageway 
Programme

1. Summary of petition

The petitioner denounces the initiation of the implementing phase of the Irish National 
Motorway/Dual Carriageway Programme without having been subjected to a prior strategic 
environmental assessment according to Directive 2001/42/EC. The petitioner also criticizes 
the breach of the aforementioned directive in connection with the dual carriageway from 
Dublin to Derry developed by the Irish authorities and the Northern Ireland Executive 
Administration of UK. Furthermore, he maintains that the Irish authorities would have 
breached the provisions of the environmental impact assessment directive (EC Directive 
85/337 as amended by 97/11/EC and by 2003/35/EC) as well as of the Habitats Directive 
(93/43/EC) in connection with the 27 kilometre-section of the inter-regional motorway, 
bypassing N25, between Rosslare and Waterford, and which crosses River Barrow. He 
challenges the role and decisions of the An Bord Pleanala on this latter project and requests 
the European Parliament to have the European Commission investigate all these breaches. 

2. Admissibility

Declared admissible on 29 June 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 9 December 2010.

The petition concerns three issues : 
 breach of the SEA Directive: regional motorway/dual carriageway programme; 
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 breach of the SEA Directive: trans-national motorway/dual carriageway programme 
(Dublin-Derry carriageway);

 breach of the EIA and Habitats directives: 'The New Ross Bypass'

The first two issues can be addressed in conjunction with each other; while the third case 
requires a separate examination.

Breach of the SEA Directive1:  regional motorway/dual carriageway programme

The petitioner complains about the initiation of the national motorway/dual carriageway 
programme – a large scale system of interregional carriageways without a prior strategic 
environmental assessment (SEA). He refers specifically to two plans/programmes constituting 
the national motorway programme – Transport 21 (capital investment programme) and 
National Development Plan 2007-2013. The petitioner claims that the national motorway 
programme represents a 'plan or project' requiring a SEA. Despite this requirement, the 
programme did not undergo an SEA.

Breach of the SEA Directive: trans-national motorway/dual carriageway programme 
(Dublin-Derry carriageway)

The petitioner protests against the construction of a cross-border motorway from Dublin to 
Derry.  He refers to a lack of a SEA in developing a trans-national motorway/dual 
carriageway programme. Specifically, he cites the National Development Plan 2007-2013. 

He also indicates that the proposed motorway is a large transboundary project with a large-
scale environmental impact. However, no information is available as to whether any 
consideration has been given to the preparation of a SEA for this project. 

Breach of the EIA Directive2 and Habitats Directive3: The New Ross Bypass

The petitioner objects to the construction of 'The New Ross Bypass'. This is a 27 kilometre 
road scheme between Rosslare and Waterford. It also involves a bridge, crossing the River 
Barrow – Candidate SAC4 (cSAC). The proposed bridge is significantly larger than any road 
bridge ever previously proposed in Ireland and by European standards, represents a bridge of 

                                               
1 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the assessment of the 
effects of certain plans and programmes on the environment, (also known as the Strategic Environmental 
Assessment or SEA Directive),  OJ L 197, 21.7.2001.
2 Council Directive 85/337/EEC  on the assessment of the effects of certain public and private projects on the 
environment (also known as the Environmental Impact Assessment or EIA Directive) as amended, OJ L 175, 
5.7.1985; OJ L 73, 14.3.1997; OJ L.156, 25.6.2003, OJ L 140, 5.6.2009. 
3 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and 
flora (also known as the Habitats Directive) as amended, OJ L 206, 22.7.1992; L 305, 8.11.1997; L 284, 
31.10.2003; L 363, 20.12.2006; C 241, 29.8.1994; L 1, 1.1.1995; L 236, 23.9.2003; consolidated version of 
1.1.2007.
4 Special Areas of Conservation (SACs) for the Natura 2000 network established under the Habitats Directive. 
The SAC designation process is a complex one which involves, among others, the establishment of national lists 
of  Sites of Community Importance (SCI); adoption of the lists; and subsequent designation of all of these sites 
as SACs. The project crosses a Site of Community Importance (SCI) which is also referred to as a Candidate 
SAC (cSAC).
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significant scale. The petitioner believes that the high level bridge and associated motorway 
will have a major effect on the landscape of one of the most scenic areas of the River Barrow 
Valley.

The petitioner refers specifically to the breach of two directives with regards to this bypass: 
the EIA and the Habitats Directives. 

Regarding the EIA, he claims that the provisions of Article 10(a) were breached. Accordingly, 
he claims that an environmentalist, Peter Sweetman, initiated judicial review proceedings in 
the Irish High Court against a development consent decision by An Bord Pleanala for this 
project. The litigant sought to invoke the provision of Article 10(a) that the review should be 
on substantive as well as procedural grounds and be fair, equitable and not prohibitively 
expensive. 

The prime grounds of review sought was that the environmental impact assessment process, 
while subject to the EIA Directive, did not represent compliance with the EIA and Habitats 
directives. Accordingly, the EIA process failed to demonstrate that there would not be a 
negative effect on the cSAC. The litigant also attempted to show that a viable and far less 
damaging alternative had not been given due consideration.

The court delivered a written judgement on 2 March 2010. In the judgement, the Court rules 
that the litigant had not established any justification for seeking judicial review and, referring 
to a Court Case Power v. An Board Pleanala (2006), it stated that it was not the function of 
the courts to revisit the substantive issues of a planning consent. 

According to the petitioner, the court neglected to address a judgement of the European Court 
of Justice against Ireland, case C427/07, with regard to the inadequate transposition of Article 
10(a) of the EIA Directive and, in particular, the fact that the Irish Government have not put 
in place procedures to address review rights.

The Commission’s comments on the petition

Breach of the SEA Directive:  regional motorway/dual carriageway programme

The SEA Directive applies to plans and programmes, including in the field of transport 
(Article 3(2)). To fall within the scope of the SEA Directive a plan or programme must 
(Preamble and Articles 2(a), 3(2)):
 be subject to preparation and/or adoption by the prescribed authorities; 
 be required by legislative, regulatory or administrative provisions; and 
 set the framework for the future development consent of projects listed in the annexes of 

the EIA Directive or which require an assessment under the Habitats Directive.  

The issue of the applicability of the SEA Directive to the Ireland's National Development 
Plan 2007-2013 was the subject of an infringement procedure. In 2010, the Commission 
received the Irish response and it is now being examined by the Commission services. 

Regarding the applicability of the SEA Directive to the Transport 21 Programme, the 
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Commission does not have sufficient information to judge whether this programme falls 
within the scope of the SEA Directive.

Breach of the SEA Directive: trans-national motorway/dual carriageway programme 
(Dublin-Derry carriageway)

The Commission is not aware of any specific trans-national motorway plan/programme in 
Ireland. It is understood that any transboundary urban motorway network, including a Dublin-
Derry carriageway, would be part of a national transport plan/programme, e.g. Transport 21 
Infrastructure Programme or National Development Plan 2007-2013. In this case, the 
Commission's comments, above, regarding the national motorway programme would also 
apply.

Breach of the EIA Directive and Habitats Directive: The New Ross Bypass

- Access to justice

Based on two decisions of the Irish High Court, the petitioner argues that Ireland gives a too 
restrictive interpretation to the access to justice provisions contained in Article 10a of the EIA 
Directive (as modified by Directive 2003/35/EC1). These provisions give a right to citizens 
and NGOs to challenge "the substantive or procedural legality of decisions, acts or omissions 
subject to the public participation provisions" of the EIA Directive. The essential argument of 
the petitioner is that the Irish High Court has refused to allow a right to challenge the 
substantive legality of decisions and has, thereby, unjustifiably narrowed the scope of 
application of Article 10a. 

The Irish judgements referred to by the petitioner – the new Ross Bypass case itself and the 
earlier Power case – seem to involve rejection by the Irish courts of an entitlement to 
challenge the substantive as distinct from the procedural legality of decisions.

- Habitats Directive

Article 6(3) of the Habitats Directive provides that:  
"Any plan or project not directly connected with or necessary to the management of the site 
but likely to have a significant effect thereon, either individually or in combination with other 
plans or projects, shall be subject to appropriate assessment of its implications for the site in 
view of the site's conservation objectives. In the light of the conclusions of the assessment of 
the implications for the site and subject to the provisions of paragraph 4, the competent 
national authorities shall agree to the plan or project only after having ascertained that it will 
not adversely affect the integrity of the site concerned and, if appropriate, after having 
obtained the opinion of the general public."

In the event that it is objectively concluded that adverse impacts on the integrity of the site 

                                               
1 Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public 
participation in respect of the drawing up of certain plans and programmes relating to the environment and 
amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC, 
OJ L 156 , 25.06.2003.
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exist, it is required to assess alternative solutions - Article 6(4).

The Commission's view is that the petitioner has not submitted sufficient evidence to 
demonstrate that the project will adversely affect the integrity of the site concerned which 
would also require an assessment of alternatives.  

Conclusions

Breach of the SEA Directive:  regional motorway/dual carriageway programme and
Breach of the SEA Directive: trans-national motorway/dual carriageway programme 
(Dublin-Derry carriageway)

The Commission will initiate an EU Pilot case with a view to receiving information about the 
applicability of the SEA Directive to the Transport 21 Infrastructure Programme. It will 
examine the reply of the Irish Authorities on the applicability of the SEA Directive to the 
National Development Plan 2007-2013.

Compliance of Ross Bypass with EIA and Habitats Directives

In view of the argument by the petitioner regarding access to justice, the Commission is 
taking steps to clarify the matter with the Irish authorities.  In any event, the Commission 
takes the view that Ireland has now complied with the judgment in Case C-427/07 
Commission v Ireland, which relates to the separate issue on access to justice.

On the basis of the information currently at its disposal regarding compliance with the 
Habitats Directive, the Commission cannot identify, at this stage, any breach of EU 
legislation. If the petitioner could substantiate, in detail, where exactly he believes that the 
requirements of the Habitats Directive have not been met, the Commission will look further 
into the matter.

4. Commission reply (REV), received on 6 September 2011

In the EU Pilot initiated in connection with this petition, the Commission asked the Irish 
authorities to comment on the applicability of the SEA Directive1 to the Transport 21 Plan. 
The Irish authorities explained that the Transport 21 Plan is a compilation of the financial 
investment framework for the transport system over the period 2006 to 2015, outlining a 
financial investment package. Transport 21 Plan was not required by any Irish legislative, 
regulatory or administrative requirement and is not a legal document.  It was, and is, a 
financial plan relating to Government investment policy over the period 2006 to 2015.  The 
reason underpinning the preparation of the Transport 21 Plan is to bring together in a single 
document the Government’s commitment to investment priorities. The Irish authorities 
referred to Article 3.8 of the SEA Directive which excludes “financial or budget plans and 
programmes” from a SEA. 

                                               
1 Directive 2001/42/EC of the European Parliament and of the Council of 27 June 2001 on the assessment of the 
effects of certain plans and programmes on the environment, (also known as the Strategic Environmental 
Assessment or SEA Directive),  OJ L 197, 21.7.2001.
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The Commission also examined the response of the Irish authorities to an infringement 
regarding the applicability of the SEA Directive to Ireland's National Development Plan 
2007-2013 (NDP). The Irish authorities stated that the NDP, like the Transport 21 Plan, is the 
Government's voluntary financial plan for investment and it is, therefore, excluded under 
Article 3.8 of the SEA Directive. The response also reflected on other criteria for the 
applicability of the SEA Directive. First, it stated that the NDP is not required by any 
legislative, regulatory or administrative provisions. Second, it explained that the NDP does 
not set the framework for future development consent and, therefore, does not fall within the 
scope of the directive. According to the reply, it is statutory land use plans and not the NDP 
that set a framework for those individual projects.

The Commission is considering these arguments in the light of a wider examination of the 
conformity of Irish implementing legislation for the SEA Directive.

As regards the judgement of the Irish High Court on the Ross Bypass which seems to involve 
rejection by the Irish courts of an entitlement to challenge the substantive as distinct from the 
procedural legality of decisions (access to justice), the Commission has been undertaking an 
examination of how Ireland respects the access to justice provisions of the EIA Directive1 and 
has already made a number of representations to the Irish authorities.  It will take account of 
the High Court Judgement in this case when deciding the appropriate steps to take.

5. Commission reply (REV II), received on 27 June 2012

In 2011, Ireland amended its Strategic Environmental Assessment (SEA) legislation to 
resolve the non-conformities raised in the context of the infringement case. On the basis of the 
new SEA legislation, the Commission decided to close this infringement on 23 February 
2012.

As regards the scope of the judicial review (the High Court judgement on the New Ross 
Bypass2), the Commission is finalising its assessment as part of a wider examination of the 
access to justice provisions in Ireland.

6. Commission reply (REV III), received on 24 October 2012.

The Commission has already set out its position as regards the EIA and SEA Directives. Since 
its last communication to the Petitions Committee, the Commission launched an infringement 
procedure against Ireland on access to justice. Based on complaints received by the 
Commission services from a number of complainants, there seem to be deficiencies in the 
transposition of EU law by Ireland as regards access to justice in the environmental field. 

The Commission services have sent Ireland a letter of formal notice mainly questioning 
transposing rules and practices as regards the lack of an effective judicial protection of 
citizens and their associations’ rights under the EIA Directive and the Industrial Emissions 
Directive. In particular, this includes entitlement for non-governmental organisations to 
                                               
1 Council Directive 85/337/EEC on the assessment of certain public and private projects on the environment 
(also know as the EIA Directive).
2 http://www.courts.ie/__80256F2B00356A6B.nsf/0/0679EBA625428F2C802576F000321BC4?Open.
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challenge permit decisions and decisions linked to environmental impact assessments. The 
Commission also intends to challenge transposing national rules which seem not to guarantee 
citizens timely and effective remedies and that seem not to ensure that there are no undue cost 
burdens and cost-related barriers to access to the Irish courts in cases involving the above 
directives. The Commission also found that the provision of information on access to justice 
rules to the public is not appropriately ensured. These rights reflect the relevant provisions of 
the Convention on Access to Information, Public Participation in Decision-Making and 
Access to Justice in Environmental Matter (known as the Aarhus Convention) recently 
ratified by Ireland.


