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Subject: Petition 259/2012 by W.R. (Dutch), on the failure to apply 
Directive 2004/38/EC of the European Parliament and of the Council of 
29 April 2004 on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States

1. Summary of petition

In July 2011, the petitioner’s wife submitted an application to the Spanish embassy in 
Colombia for a short-stay visa for a joint holiday in Spain on the basis of the right of entry of 
a Union citizen’s family members. For the application, the petitioner’s wife had to make a 
journey in excess of 12 hours four times, just to provide additional information in person. As 
part of the application process, the ambassador demanded proof of a paid-for flight (non-
refundable), a paid-for hotel booking, insurance and other conditions which apply to ordinary 
visas for non-family members of EU citizens. In the end, the application was rejected on 
23 September 2011, after the holiday period. The petitioner then submitted a complaint to 
SOLVIT. Fifteen weeks later, as a solution, SOLVIT suggested applying for a new visa, 
whereby EU law would then be taken into account. The petitioner also submitted a complaint 
to the Commission, which again referred him to SOLVIT. Following this refusal, the 
petitioner submitted official complaints to the embassy in Bogota, the Foreign Ministry in 
Spain and the Spanish Embassy in the Netherlands. He received no answer from any of the 
Spanish bodies. According to the petitioner, he could not submit a complaint to the European 
Ombudsman either because SOLVIT is not mentioned on the complaint form. The petitioner 
requests an explanation and an investigation.

2. Admissibility

Declared admissible on 26 June 2012. Information requested from Commission under Rule 
202(6).
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3. Commission reply, received on 27 November 2012

Although unfortunately SOLVIT Spain did not succeed, it has tried intensively to help the 
plaintiff to solve his problem. 

The proceedings in SOLVIT were as follows: SOLVIT Spain took this case on 20 October 
2011. They first tried to contact the consulate in Bogotá (21 October, 25 October and 3 
November) with no success, so they proceeded to reach their “contact point” in the Ministry 
of Foreign Affairs on 3 November 2011 to look for a clarification on the decision taken by the 
consulate in Bogotá. 

They received an answer from their contact point on the 20 December 2011 stating that the 
consulate refused the visa application due to the following reasons:

- The wife of the plaintiff was travelling for the first time to Europe, the wife of the 
plaintiff  said that she was staying in the Schengen area for 35 days but her flight 
tickets were for 30 days. 

- She only had accommodation booked in Madrid for the two first days of her stay. 
Therefore, it was not known whether she would only stay in Spain or in any other 
Schengen country. 

- The aim of the trip was not clear.

SOLVIT Spain pointed out in reply to their contact point responsible for consular affairs that, 
as the plaintiff's wife is a family member of an EU citizen who is travelling together with her 
husband (being thus a beneficiary of Directive 2004/38), she only needed to prove the family 
link. They replied that they shared this point of view and informed the consulate in Bogotá. 
The consulate never answered SOLVIT directly and then the contact point told SOLVIT that 
the plaintiff should apply for a new visa as they had already informed the consulate of this 
case and of their view. SOLVIT closed the case with this advice on 3 February. 
When reapplying for the visa as advised, the plaintiff asked if it was possible to apply for the 
visa in the consulate in Cali because when they applied for the visa for the first time - they did 
it there. SOLVIT thus asked the Spanish competent authorities (5 March 2012) if this was 
possible as the consulate in Cali is an honorary one. SOLVIT got a positive answer (per 
telephone) at the beginning of April. Subsequently SOLVIT Spain communicated to SOLVIT 
Netherlands that the plaintiff's wife could apply at the consulate in Cali.

When the plaintiff went to Cali for the visa the answer was negative, so they contacted 
SOLVIT again. At this point the case was re-opened with the same case number 
125051/11/NL.

SOLVIT Spain tried to look for a clarification on what happened with the consulate in Cali, 
and their contact point said that the only possibility to get the visa was applying personally for 
it at the consulate in Bogotá as the consulate in Cali is honorary. As Bogotá is far away from 
the plaintiff’s house,  SOLVIT decided to take a practical approach and make sure which 
documents would be requested so the plaintiff and his wife did not have to travel there twice. 
They received for the first time a direct answer from the consulate in Bogotá stating that they 
needed the following documents: 
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- The documents attesting that the wife of the plaintiff is a family member of an EU 
citizen (marriage certificate)

- Proof of identity (of visa applicant and the EU national),

- Flight tickets (or the booking of those tickets) to check that they are going to be in 
Spain at the same time or that she is joining him

- Proof of accommodation 

- Letter of the EU citizen stating that he will travel to Spain in order to join his wife on 
specific dates and places.

SOLVIT Spain asked for a clarification of why these documents were needed but, again, they 
did not receive an answer so far. 

As SOLVIT Spain is an informal network trying to get fast solutions for citizens and 
businesses, they had to conclude that it was in this case not possible to get informally a 
satisfactory solution for the plaintiff and his wife. Therefore SOLVIT Spain closed the case as 
unresolved and referred the plaintiff to more formal means of redress. 

EU law on free movement of EU citizens

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States.

As provided in Article 5(2) of the Directive, Member States may, where the EU citizen 
exercises the right to move and reside freely in its territory, require the family member who is 
a non-EU national to have an entry visa.

As confirmed by the Court of Justice of the European Union1, such family members have not 
only the right to enter the territory of the Member State but also to obtain an entry visa for that 
purpose. Member States must grant such persons every facility to obtain the necessary visas 
which must be issued free of charge as soon as possible and on the basis of an accelerated 
procedure.

As this right is derived from the family ties only, the national authorities may require family 
members of EU citizens to present only the following documents:

 proof of identity – e.g. their valid passports – this allows the national authorities to 
ascertain whose application they consider;

 proof of family ties – e.g. a valid marriage certificate – this allows the national 
authorities to ascertain that the applicant is family member of an EU citizen; and

                                               
1 See, inter alia, judgment of the Court of 31 January 2006 in case C-503/03 

Commission v Spain (Rec. 2006, p. I-1097).
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 proof that the EU citizen is exercising EU free movement rights in the host Member 
State at the moment or will be exercising these rights at the moment of family 
members' arrival to the host Member State - this allows the national authorities to 
ascertain that the applicant will be residing in the host Member State together with the 
EU citizen.

No other documents, such as a proof of accommodation, employment, sufficient resources or 
salary, an invitation letter or return ticket, can be requested.

The right to obtain an entry visa is not, however, unconditional as EU law enables Member 
States to prohibit family members of an EU citizen from entering their territory where they 
represent a risk to the requirements of public policy, public security or public health within 
the meaning of Chapter VI of the Directive or in the event of abuse or fraud.

In order to comply with the provisions of Directive 2004/38/EC, Spain brought into force 
Royal Decree 240/20071 on entry, free movement and residence in Spain of citizens of the 
Union and their family members.

The Commission considers that Article 5(2) of the Directive has been correctly transposed in 
Spanish law.

The petitioner's complaint lodged directly with the Commission

The petitioner lodged his complaint directly with the Commission on 13 October 2011. The 
complaint was registered and acknowledgement of receipt was sent on 29 November 2011.

On 19 December 2011, the Commission sent a reply to the petitioner. The reply provided an 
assessment of his complaint in the light of applicable EU law and advised him to make 
recourse to the SOLVIT network. The Commission regrets that it failed to realize that the 
petitioner had already unsuccessfully relied on SOLVIT, as indicated in the original complaint 
of 13 October 2011.

Between January and March 2012, the petitioner provided additional observations related to 
his complaint, in particular describing his contacts with SOLVIT and informing that SOLVIT 
invited his spouse to submit a new application for a visa.

The Commission replied on 20 June 2012. The reply underlined that, given that Spain has 
correctly transposed Article 5 of Directive 2004/38/EC, his complaint must be considered as 
an individual case of incorrect application by a national authority of national legislation which 
correctly transposes EU law. The reply also informed the petitioner that, even taking his 
complaint into account, the Commission does not have sufficiently documented and detailed 
proof of the existence of an administrative practice contrary to EU law which must be of a 
consistent and general nature, as required by the Court of Justice.  

                                               
1 Real Decreto 240/2007 de 16 de febrero, sobre entrada, libre circulación y residencia en 

España de ciudadanos de los Estados miembros de la Unión Europea y de otros Estados 
parte en el Acuerdo sobre el Espacio Económico Europeo (BOE núm 51, del 28 febrereo 
2007).
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The reply lastly informed the petitioner that his complaint would be taken into account in the 
assessment of the conformity of the transposition and application of the Directive.

Conclusions
The complainant should note that complaining to the Commission cannot replace legal actions 
at national level which might be necessary in order to safeguard his rights. Therefore, if he 
thinks that his rights under national law have been infringed, he should ensure that he does not 
miss any relevant deadlines for taking action in accordance with the national procedures.
The Commission cannot assist the complainant in obtaining damages from the national 
authorities. If the complainant has suffered loss or damage, only the national courts can award 
him reparation.


