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NOTICE TO MEMBERS

Subject: Petition 272/2012 by Jerzy Jorasz (Polish), on behalf of the company 
‘ECOLEVEL s.c.’, on the Polish tax authorities’ alleged breach of EU 
legislative acts on the common system of value added tax

1. Summary of petition

The petitioner claims that the Polish tax authorities are breaching EU legislative acts on the 
common system of value added tax, and specifically the provisions concerning the deadlines 
for refunding VAT. The petitioner refers in this regard to Council Directive 2006/112/EC on 
the common system of value added tax, to Council Directive 77/388/EEC on the 
harmonisation of the laws of the Member States relating to turnover taxes - Common system 
of value-added tax: uniform basis of assessment, to the First Council Directive 67/227/EEC 
on the harmonisation of legislation of Member States concerning turnover taxes, and to the 
Court’s relevant case law. As this situation has particularly harmful repercussions for the 
above-mentioned company, the petitioner is asking the European Parliament to consider the 
matter.

2. Admissibility

Declared admissible on 26 June 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 27 November 2012

The petitioner claims that he applied in January 2011 for a refund of VAT and so far has not 
received it, even though the deadline for the refund has already passed. The Polish authorities 
have opened tax proceedings against the petitioner and prolonged these proceedings several 
times along with the deadline for the refund of the VAT. The petitioner claims that the Polish 
tax authorities are breaching EU legislation in the field of VAT, particularly the provisions 
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concerning the deadlines for refunding VAT. 

At the outset the Commission would like to stress that since Directive 77/388 (the Sixth 
Directive) was repealed by Directive 2006/112/EC ("the VAT Directive") as of 1 January 
2007, it will refer exclusively to the provisions of the latter. 

The Court has consistently held that the right to deduct provided for in Article 167 et seq. of 
the VAT Directive, as stressed in the petition, is an integral part of the VAT scheme and in 
principle may not be limited. The right to deduct can be exercised immediately in respect of 
all the taxes charged on transactions relating to inputs.

The deduction system is meant to relieve the trader entirely of the burden of the VAT payable 
or paid in the course of his economic activities. The common system of VAT consequently 
ensures that all economic activities, whatever their purpose or results, provided that they are 
themselves subject to VAT, are taxed in a wholly neutral way1. 

The VAT Directive does not contain an exact deadline for the domestic refund of VAT. 
Article 183 of the VAT Directive provides only that where, for a given period, the amount of 
deductions exceeds the amount of VAT due, the Member State may either make a refund or 
carry the excess forward to the following period. The Court of Justice, in its judgments, has 
stated that the deadline for a refund should be 'reasonable'2. 

The Polish legislation currently provides that the standard deadline for refund of VAT is 60 
days (Article 87(2) of the Polish VAT Law). In the Commission's view, this deadline seems, 
in principle, to be in line with the requirement of the VAT Directive as interpreted by the 
Court. 

This period can be extended if it is necessary to carry out control proceedings, but interest is 
paid for this period if the refund is found correct. 
In his petition, the petitioner has mentioned a 180-day deadline as the 'standard' deadline. 
However, it seems that here he is referring to the deadline for new taxable persons, which was 
previously in force in Poland, but was later found to be in contravention of EU VAT Law3

and has now been repealed4. The same refers to the requirement of the deposit he outlined in 
the petition (Article 97 (5) and (7) of the VAT Law). Therefore, since the Commission deals 
in principle with the current national legislation, it refrains from commenting on this aspect of 
the petition. 

Regarding the correction of the invoices, it seems that none of the aspects raised in the 
petition causes a concern from the VAT Directive perspective. In fact, the requirement of 
possessing an acknowledgement of the receipt of the correcting invoice was considered 
recently by the Court as being in principle in compliance with the VAT Directive5. Also, the 

                                               
1 see, in particular, Case 268/83 Rompelman v Minister van Financiën [1985] ECR 655, paragraph 19, and Case 

C-37/95 Ghent Coal Terminal [1998] ECR I-1, paragraph 15.
2 For further argumentation in this regard see judgments of the Court of Justice  in cases: C- 525/11 Mednis SIA, 

C-107/10 Enel Maritsa Iztokor or C-274/10 Commission vs Hungary.
3 See judgment of the Court of Justice of 10 July 2008 in case C-25/07 Sosnowska.
4 As of 1 December 2008.
5 See judgment of 26 January 2012 of the Court of Justice in case C-588/10 Kraft Foods Polska.
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requirements imposed on the corrected invoices (including summary corrected invoices) at the 
outset seem not to exceed the requirements for invoices provided in the VAT Directive 
(Article 226 and subsq).
As regards the reimbursement claims, at present, there is no coherent set of substantive or 
procedural EU rules governing remedies for the enforcement of EU law. Therefore, as the 
Court of Justice ruled in case Commission vs Italy1, in the absence of the EU system of 
remedies it is for the national courts to apply domestic rules, which must ensure that the taxes 
levied in breach of EU law are reimbursed.

Consequently, taking into account the explanation given above and having analysed the 
petition, the problems in this case arise neither from a lack of compatibility of the national 
legislation with EU Law, nor from a general practice on the part of the Polish administration, 
but from the particular application of the national law in a specific case. 
Thus, it constitutes an individual case, in which the Commission has no competence to 
intervene. The assessment of such a case falls within the exclusive competence of the national 
authorities and courts. 
The role of the Commission, as the "guardian of the Treaties", consists in ensuring that the 
national legislation or general practise complies with EU Law. To this effect, the Commission 
may initiate an infringement procedure against a Member State in order to ensure such 
compliance. It must also be noted that only the Commission and the Member State are to be 
considered as parties in this procedure, to the exclusion therefore of the particular taxpayer.

However, taking into account the fact that indeed the period for the refund VAT to the 
petitioner is very long, and in order to request information and seek solutions to the problem 
at issue, the Commission is contacting the Polish authorities. In this way all aspects of the 
factual and legal position can be confirmed and appropriate conclusions may be reached. 

Conclusion
In the light of the reply of the Polish authorities, the Commission will decide on the steps to 
be undertaken in this case.

                                               
1 Judgement of the Court of Justice of 9 December 2003 in case C-129/00, Commission vs Italy,  ECR. [2003], 

p. I-14637, p. 25.


