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NOTICE TO MEMBERS

Subject: Petition 0468/2012 by Roman Dudaryk (Polish), on the Polish authorities’ 
alleged non-compliance with Council Framework Decision 2008/909/RIA on 
the application of the principle of mutual recognition to judgments in 
criminal matters imposing custodial sentences or measures involving 
deprivation of liberty for the purpose of their enforcement in the European 
Union

1. Summary of petition

After being arrested and deported from Sweden, the petitioner is now serving a prison 
sentence in Poland. Enforcement of the imposed penalty is based on the principle of the 
mutual recognition of decisions in criminal matters, which is enshrined in Council Framework 
Decision 2008/909/RIA on the application of the principle of mutual recognition to judgments 
in criminal matters imposing custodial sentences or measures involving deprivation of liberty. 
The petitioner points out that, despite his Polish nationality, he has more connections to 
Sweden where he resides with his Swedish partner and the couple’s two small children. The 
couple’s financial position means regular contact is not possible, and the petitioner feels that 
serving a prison term in Poland is undermining his chances for social rehabilitation as he 
considers Sweden to be the centre of his family and social life. With reference to these 
elements of the Framework Decision, the petitioner has approached a number of Polish 
authorities, including the Polish President, the Prime Minister and the Polish Ombudsman, 
with regard to having the opportunity to serve the remainder of his sentence in Sweden. As 
these appeals have been in vain, the petitioner asks the European Parliament to consider the 
matter.

2. Admissibility

Declared admissible on 7 September 2012. Information requested from Commission under 
Rule 202(6).
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3. Commission reply, received on 27 November 2012

The petitioner has lodged a complaint against the Polish State, on the ground of its failure to 
comply with Council Framework Decision 2008/909/JHA.

The petitioner is a Polish national who was transferred from Sweden on 22 July 2010 to serve 
a prison sentence in Poland. He argues that his chances for social rehabilitation are 
undermined as his family and social life have been based in Sweden since 2006. As a result he 
wishes to serve the remainder of his sentence in Sweden. Sweden has made a request to that 
effect to Poland.
Framework Decision 2008/909/JHA of 27 November 2008 on the application of the principle 
of mutual recognition to judgments in criminal matters imposing custodial sentences or 
measures involving deprivation of liberty (hereinafter: the Framework Decision) establishes a 
system for transferring convicted prisoners back to the Member State of nationality or 
habitual residence. 

According to Article 28 (1) of the Framework Decision, requests for a transfer received before 
5 December 2011 shall continue to be governed by the existing legal instruments on the 
transfer of sentenced persons. Requests received after that date shall be governed by the rules 
adopted by Member States pursuant to the Framework Decision.

Therefore, if the request by the Swedish authorities has been lodged before 5 December 2011 
(the exact date of the request for transfer is not clear from the petition), the existing legal 
instrument, namely the Council of Europe Convention on the Transfer of Sentenced Prisoners 
of 1983, to which both Poland and Sweden are parties, will apply. Article 2 of this 
Convention states that, although the sentenced person may not formally apply for his transfer, 
a transfer may be requested by the State in which the sentence was imposed ("sentencing 
State"), as well as by the State of which the sentenced person is a national ("administering 
State"), thus enabling the latter to seek the repatriation of its own nationals. Under this 
Convention therefore, sentenced persons may be transferred to serve the remainder of their
sentence only to their State of nationality and to the State in which the sentence was imposed. 

In the event that the request by the Swedish authorities was lodged after 5 December 2011, 
the request shall be governed by the rules adopted by Member States pursuant to the 
Framework Decision.
However, the Framework Decision has not yet been implemented by all Member States to 
date despite the fact that the deadline for implementation expired on 5 December 2011. Thus, 
in the event that one of the Member States concerned by a possible transfer has not yet 
implemented the Framework Decision into their national law, the Framework decision will 
not apply.

Although Poland has implemented the Framework Decision, Sweden has not yet done so. The 
Swedish Government is currently preparing national legislation which will probably be 
presented at the end of March 2013. 
In this context, it should be noted that the Commission does not have the power to start 
infringement proceedings against Member States which did not implement the Framework 
Decision in time. The Commission will have this power from 1st December 2014 as agreed in 
the Treaty of Lisbon. In the meantime, the Commission is urging Member States to complete 
the implementation process so that these useful judicial co-operation instruments are available 
to all citizens.
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Conclusion

The petitioner invokes that the Polish State does not comply with the Framework Decision by 
refusing to transfer the petitioner back to Sweden where his family lives to serve the 
remainder of his sentence. 
However, it follows from the above that the Framework Decision only applies with respect to 
requests made after 5 December 2011. Therefore, if the request for a transfer by the Swedish 
authorities was lodged before that date, the existing legal instrument, which is the Council of 
Europe Convention on the Transfer of Sentenced Prisoners of 1983, will apply instead. This 
Convention only allows a transfer to the Member State of nationality or to the Member State 
where the sentence has been imposed.
Moreover, it should be noted that, even if the request for a transfer by the Swedish authorities 
was lodged after 5 December 2011, the Framework Decision will not apply in the case at 
hand, as Sweden did not implement it into its national legislation until now. The Framework 
Decision only applies if both the issuing and the executing Member State have transposed it. 


