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Subject: Petition 0783/2012 by B.B.C. (Spanish), on alleged infringement of the 
Spanish Constitution with regard to mortgage banking practices

1. Summary of petition

The petitioner cites the Article 47 of the Spanish Constitution which states: "All Spaniards 
have the right to enjoy decent and adequate housing. The public authorities shall promote the 
necessary conditions and establish appropriate standards in order to make this right effective 
[...]." The petitioner believes that the Government of Spain is not observing this obligation, 
and criticizes the banking practices that have led citizens to be subject to abusive mortgages. 
The petitioner urges the Government to directly intervene to change the conditions of these 
mortgages.

2. Admissibility

Declared admissible on 15 October 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 November 2012

The Commission is not entitled to check the application of the Spanish Constitution by the 
Spanish Government. 

The petitioner claims that many people signed mortgages without being provided clear, 
understandable and correct information. Concerning mortgages, the EU does not currently 
have any sector-specific legislation regulating mortgage credit in force. In order to overcome 
this problem and to promote responsible lending and borrowing, in March 2011 the European 
Commission adopted a proposal for a Directive on credit agreements for consumers relating to 

immovable property COM(2011)0142, which is currently negotiated in the Council and the 
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European Parliament. The proposal for a directive mainly covers the pre-contractual phase.

There is, nevertheless, Union legislation applicable to the practices reported, namely Directive 
2005/29/EC on unfair commercial practices and Directive 93/13/EEC on unfair terms in 
consumer contracts. 

Directive 2005/29/EC requires traders to operate in accordance with professional diligence 
and to display in a clear, intelligible and timely manner material information that consumers 
need to make an informed decision, including the main characteristics of the product or 
service offered for sale. Furthermore, traders should not mislead consumers for instance on 
the benefits or the potential risks expected from the use of a product. 

Directive 93/13/EEC provides that contract terms should be written in plain and intelligible 
language and that a contract term causing a significant imbalance between the parties to the 
detriment of the consumer shall be regarded as unfair and as such shall not be binding. In 
addition, the Annex to the Directive contains a list of contract terms which may be considered 
unfair, such as irrevocably binding the consumer to terms with which he had no real 
opportunity of becoming acquainted before the conclusion of the contract or enabling the 
seller or supplier to alter the terms of the contract unilaterally without a valid reason which is 
specified in the contract.

Case C-415/11 Aziz, which is currently pending before the Court of Justice, concerns the 
compatibility with Directive 93/13/EEC of the Spanish rules of procedure in relation to the 
enforcement of mortgages. In her (non-binding) opinion of 8 November 2012, the Advocate 
General proposed, amongst other things, to consider that Spanish law is incompatible with 
Directive 93/13/EEC insofar as consumers may not obtain the suspension of the enforcement, 
including their eviction from their home, with a view to assessing the unfairness of terms in 
the loan contract. The Court of Justice is expected to hand down its judgment in a few 
months.

In any event, even insofar as matters are covered by EU law, it is for the Spanish courts and 
authorities to apply the relevant rules.  

Should the Court of Justice hand down a ruling which would require Spain to change its rules 
of procedure with regard to mortgages, the Commission would make sure that such changes 
are enacted. 

As far as mortgages already concluded are concerned, the action advocated by the petitioner 
in order to alleviate consumers' situation is of the competence of the national authority and the 
Commission is not entitled to take any action in this field.


