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Subject: Petition 0477/2011by Margret Tryggvadottir (Icelandic), on behalf of 
Hagsmunasamtök Heimilanna (Home Owners Association), bearing 19 
signatures, on failure by the Icelandic authorities to apply Directive 93/13/EC 
(Unfair Contract Terms) in relation to bank credits

1. Summary of petition

The petitioners representing thousands of citizens - they claim 70-80% of the population -
consider that Iceland as a member of the European Economic Area (EEA) is under an 
obligation to apply the Directive on unfair contract terms. The current legal framework of 
Iceland foresees that loans are price-indexed, meaning that financial risks and consequences 
of high inflation are passed on to consumers. Furthermore, as a consequence of the financial 
crisis and the take-over of many banks by foreign interests, the conditions for loans are being 
re-defined retroactively and tied to currency fluctuations. The petitioners claim that this is a 
violation of European consumer law which they say applies to Iceland by virtue of its 
membership of the EES and the on-going preparation for possible accession.

2. Admissibility

Declared admissible on 12 September 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 April 2012

The petitioner refers to the practice of Icelandic banks to include indexation clauses in loans 
to consumers (e.g. home loans and car loans) whereby the loan capital is increased 
proportionately to inflation. According to Icelandic Act 38/2001, such indexation is possible 
to the Icelandic krona but not to foreign currencies. However, Icelandic banks were offering 
loans with foreign currency indexation clauses notably in the period 2004-2008. The Icelandic 
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Supreme Court declared this type of indexation clause illegal under Act 38/2001 in June 2010 
and declared that, as a result, the exchange rates for the contracts concerned must be 
recalculated retroactively. This ruling was codified by the Icelandic Parliament by Act 
15/2010, whereby borrowers were given the option to convert their loans either to loans 
linked to (Icelandic) inflation or to non-indexed loans (with much higher interest rates).

The petitioner claims that the practice and legal framework for price indexation of loans 
violates European consumer law and in particular Directive 93/13/EEC as transposed in 
Iceland by virtue of the EEA Agreement. The petitioner also argues that the recalculation of 
illegally foreign-indexed loans as new loans with higher interest rates retroactively violates 
European consumer law and in particular Directive 93/13/EEC. Finally, the petitioner alleges 
that by legislating retroactively and failing to refer linked cases to the EFTA Court Iceland 
has breached its obligations under the EEA Agreement.

The petitioner has annexed a complaint to the EFTA Surveillance Authority to the petition. As 
a preliminary observation, the Commission would like to emphasise that it is the exclusive 
competence of the EFTA Surveillance Authority to monitor the correct application of the 
EEA-Agreement by the EFTA-EEA States and deal with any complaints regarding a potential 
failure of an EFTA-EEA Member States to comply with its obligations under the EEA 
Agreement, including a potential failure to correctly transpose or apply Directive 93/13/EEC. 
The Commission will therefore limit itself to some general comments on the relevance of 
Directive 93/13/EEC to the case at issue.

As regards the petitioner's claim concerning the general practice of indexation clauses applied 
by Icelandic banks, it should be noted that Directive 93/13/EEC does not prohibit price 
indexation clauses as such. In the Annex to the Directive, which provides for an indicative list 
of clauses which could be considered unfair, it is explicitly stated that price indexation clauses 
are not unfair per se, provided that they are lawful and that the method by which prices vary is 
explicitly described (point 2 (d) of the Annex). It is therefore for the competent Icelandic 
authorities and courts to assess, on a case by case basis, whether price indexation clauses 
applied by banks create a significant imbalance between the bank's and the consumer's 
interests so as to be unfair in the sense of the Directive.

The petitioner's claim concerning the illegality of retroactive recalculation of interest rates for 
foreign-indexed loans is difficult to base on Directive 93/13/EEC. Following the Supreme 
Court judgment and the adoption of Act 15/2010, it is clear that such indexation clauses are 
illegal under Icelandic law. The resulting recalculation of the terms of the loan contracts is 
stipulated in Act 15/2010.

According to Article 1 (2) of Directive 93/13/EEC, contractual terms which reflect mandatory 
statutory or regulatory provisions, are not subject to the provisions of the Directive. As a 
result, any recalculation which results from the provisions of Act 15/2010 is outside the scope 
of Directive 93/13/EEC.

Conclusion

It is for the EFTA Surveillance Authority, and ultimately, for the EFTA Court, to rule on the 
compatibility of EEA Member States' application of EEA law, including Directive 93/13/EEC 
as included in the EEA Agreement. It is for the Icelandic authorities and courts to assess in 
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individual cases whether price indexation clauses are unfair under Directive 93/13/EEC. 
Retroactive recalculation of interest rates resulting from a law adopted by the Icelandic 
Parliament falls however outside the scope of Directive 93/13/EEC.

4. Further Commission reply (REV.), received on 18 December 2012

The petitioner has supplied an additional submission in which she presents further 
developments in relation to the issue of indexation clauses linked to foreign currencies in 
loans offered by Icelandic banks. In this context the petitioner refers in particular to recent 
case law of the Icelandic Supreme Court. Moreover, the petitioner challenges the conclusion 
reached both by the EFTA Surveillance Authority and the Commission in their observations: 
that the retroactive recalculation of interest rates in application of Act 15/2010 falls outside 
the scope of Directive 93/13/EEC. According to the petitioner, the judgment by the Court of 
Justice on 14 June 2012 in case C-618/10 (Banco Espanol de Vredito SA v. Joaquin Calderon 
Camino) comes to the opposite conclusion.
In its previous observations the Commission had referred to Article 1 (2) of Directive 
93/13/EEC which states that "contractual terms which reflect mandatory statutory or 
regulatory provisions … shall not be subject to the provisions of this Directive". Since the 
contractual terms challenged by the petitioner – on the recalculation of interest rates in cases 
of illegal foreign currency indexation clauses – resulted from the application of Act 15/2010 
adopted by the Icelandic Parliament, they must be considered to reflect mandatory provisions 
and thus be outside the scope of the Directive. The EFTA Surveillance Authority has made 
similar arguments in its observations.
The judgment by the Court of Justice in case C-618/10 does not contradict these observations. 
The Court was called upon to consider the compatibility of a provision in the Spanish law on 
unfair contract terms (Article 83 of Legislative Decree 1/2007) with Directive 93/13/EEC. It 
found that the provision in question, by allowing national courts to modify a contract which 
includes an unfair term by revising the content of that term, was contrary to Article 6.1 of the 
Directive. Art 6.1 provides that unfair contract terms shall not be binding on the consumer and 
that the contract shall continue to bind the parties if it is capable of continuing in existence 
without the unfair terms. This case law is an example of how the Court of Justice controls the 
compatibility of national legislation on unfair terms – i.e. legislation which, like the Directive, 
regulates the criteria for considering a contract term unfair and the consequences of 
unfairness. Act 15/2010, as described by the petitioner, does something different, however: it 
provides rules on how to recalculate the interest rate, and thus on how to modify the 
indexation clauses found illegal by the Icelandic Supreme Court. As a consequence, the 
contractual terms resulting from the application of Act 15/2010 reflect the mandatory 
provisions of that statute and fall outside the scope of the Directive.
Conclusion
The judgment of the Court of Justice in case C-618/EC concerns the compatibility of national 
rules on the consequences of unfairness of a contract term with Directive 1993/13/EEC. Act 
15/2010, on the other hand, is a piece of legislation which in effect regulates the content of 
contract terms relating to interest rates for contracts which included foreign currency 
indexation clauses. Such contract terms fall therefore outside the scope of Directive 
1993/13/EEC.


