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Subject: Petition 0741/2012 by R.H. (British), on the repeal or review of the E-Privacy 
Directive

1. Summary of petition

The petitioner calls for the repeal or review of Directive 2009/136/EC (the E-Privacy 
Directive) under which ‘cookies’ may not be placed on computers without the consent of the 
user. The petitioner states that the directive is particularly damaging to small businesses and 
that cookies are not used to obtain users’ personal details but to analyse anonymous data so as 
to improve their websites and the goods and services they offer. The petitioner claims that this 
is good for economic growth in the EU. He also maintains that the European Parliament did 
not consult any technology experts or firms on implementation and compliance with the 
directive, which has now led to great confusion.  

2. Admissibility

Declared admissible on 4 October 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 27 November 2012

Article 5(3) of the ePrivacy Directive1 aims to protect one aspect of the privacy sphere of 
individuals – their connected electronic devices and the private information accessed or 
exchanged through them. Respect for private life, home and communications is a fundamental 
right under Article 7 of the European Charter of Fundamental Rights, as is protection of 
personal data under Article 8 of the Charter.  Article 5(3) of the ePrivacy Directive is a 
specification of these rights.
                                               
1 Directive 2002/58/EC of 12.07.2002, as amended by Directive 2009/136/EC.
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Article 5(3) specifies the right to privacy in this area by requiring informed users' consent to 
store and access information stored in their terminal devices such as computers and 
smartphones. Article 5(3) is technologically neutral. Hence, it applies to cookies but also to 
spyware and other malicious software and viruses.

Providing information and seeking consent should be as user friendly as possible. The 
Commission understands that a number of solutions aimed at facilitating compliance have 
recently become available.

Given that Article 5(3) overall aims at ensuring a high and equal level of protection of the 
private sphere of users, it would make no sense to exempt small businesses.

Pursuant to Article 5(3), consent is exempted when cookies are strictly necessary to provide a 
service explicitly requested by the user. The Article 29 Working Party1 Opinion 4/2012 
considers seven categories of cookies2 to be concerned by this exception. The Opinion 
considers that first party analytic cookies are not likely to create major privacy risks, provided 
reasonable safeguards are in place, including the ability to opt-out easily.

                                               
1 Independent European advisory body on data protection and privacy whose members are the national data 
protection authorities.  
2 The Opinion i s  available at http://ec.europa.eu/justice/data-protection/article-29/documentation/opinion-
recommendation/files/2012/wp194_en.pdf.   


