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NOTICE TO MEMBERS

Subject: Petition 0739/2012 by by Marco Lamperti (Italian), on a residence permit for 
cohabitation purposes

1. Summary of petition

The petitioner is seeking the introduction of a residence permit for cohabitation purposes, 
enabling an EU national and third country national to live together as a couple within the EU 
Member States

2. Admissibility

Declared admissible on 4 October 2012.
Information requested from Commission under Rule 202(6).

3. Commission reply, received on 30 January 2013

‘In EU law, provisions concerning family reunification are laid down in Directive 
2003/86/EC1  on the right to family reunification of third-country nationals (hereafter "the 
family reunification directive") and in Directive 2004/38/EC2 on the right of Union citizens 
and their family members to move and reside freely within the territory of the Member States 
(hereafter "the free movement directive"). 
The family reunification directive covers only third country nationals and their family 
members, and as such does not apply to EU citizens who wish to be joined in an EU Member 
State by their non-EU family members and spouses. Since the petitioner is an EU citizen, the 
family reunification directive is not applicable to him.
The free movement directive only applies to EU citizens who move to or reside in a Member 
                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2003:251:0012:0018:EN:PDF
2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:158:0077:0123:EN:PDF
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State other than that of which they are a national, thus exercising their rights of free 
movement. Only in such situations can EU citizens invoke a right under this Directive to be 
joined or accompanied by their family members, such as their spouses, notwithstanding the 
nationality of these family members. Since the petitioner is an Italian citizen residing in Italy, 
the free movement directive is not applicable to him.
As a result, it remains a matter for Italian national legislation to lay down rules on the right for 
family reunification, residence permits and visas, for its own nationals and for third country 
nationals. It is at the Italian authorities' discretion to decide whom to grant or deny entry to its 
territory. 
If the petitioner's situation were different, and he had, for example, exercised his right of free 
movement under the free movement directive and moved to another Member State, the 
petitioner's de facto partner would have the right to have her entry and residence facilitated in 
accordance with Article 3(2) of that directive. 
This facilitation procedure grants the partner with whom the Union citizen has a duly attested, 
durable relationship the right to submit an application for the issuance of a residence permit 
and obliges the host Member State to undertake an extensive examination of the personal 
circumstances. The Member State must thus justify any denial of entry or residence in such a 
case.  

The information provided in the petition leads to the conclusion that the petitioner's situation 
is not covered by EU legislation; neither the family reunification directive (as he is an EU 
citizen) nor the free movement directive (as he is residing in the Member State of his 
nationality and is hence not exercising his right to freedom of movement). 
Consequently, the Commission lacks any competence to intervene on behalf of the petitioner 
under EU law.


