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Subject: Petition 0885/2012 by George Albert Fabrizio Niedbala (unknown), on car 
tax in Portugal

1. Summary of petition

The petitioner lives in the Azores archipelago and objects to paying the tax on imported cars 
that the Tax Office of Angra do Heroísmo, Azores, Portugal, wishes to charge him. The 
petitioner understands that, following the Court of Justice Judgment C-98/05, the sum for Car 
Tax and Vehicle Tax cannot be included in the sum subject to VAT on the purchase of 
vehicles and that the Portuguese Government has to respect this. The Portuguese tax 
authorities have a different understanding and, in a written response, they state that the Court 
of Justice Judgment refers to a case in Denmark, with no parallels to this situation, and, as 
such, does not apply to Portugal.

2. Admissibility

Declared admissible on 6 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 30 January 2013

At the outset the Commission would like to stress that since Directive 77/388 (the Sixth 
Directive) was repealed by Directive 2006/112/EC ("the VAT Directive") as of 1 January 
2007, it will refer exclusively to the provisions of the latter. According to Article 78 of the 
VAT Directive, the VAT taxable amount shall include taxes, duties, levies and charges, 
excluding VAT itself. 
It is true that, in Case C-98/05, the Court ruled that in the context of a contract of sale 
providing that the dealer will supply a vehicle registered for a price including the registration 
duty which was paid by the dealer before the supply of the vehicle, the amount of that tax 
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should not be included within the VAT taxable amount.

On the basis of the principles ruled in that judgment, the Commission opened an infringement 
procedure against Portugal.       

However, the Court ruled in its judgment of 28 July 2011 in Case C- 106/10 that a tax such as 
the Portuguese vehicle tax (imposto sobre vehiculos) is covered by the definition of ‘taxes, 
duties, levies and charges’ and must, therefore, be included in the taxable amount for VAT on 
the supply of that vehicle.

The Court also ruled that the decisive element to ascertain whether a tax is to be included in 
the taxable amount is whether or not the supplier of the vehicle has paid the tax in his own 
name and his own behalf.
For that reason, the Commission decided to close the aforementioned infringement procedure.

As regards the facts explained by the petitioner, as it constitutes an individual case, the 
Commission has no competence to intervene. The assessment of such a case falls within the 
exclusive competence of national authorities and courts. 
For that reason, if the petitioner believes that there has been a breach of EU law in his specific 
case, he should seek a judicial remedy under national law.

Conclusion
The Commission has no competence to intervene in individual cases. 

However, the Court already ruled in Case C-106/10 that the Portuguese Imposto sobre 
veiculos must be included within the taxable amount of VAT. The petitioner's belief about his 
right to be refunded the presumably "overpaid" VAT might not be correct.  


