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NOTICE TO MEMBERS

Subject: Petition 1064/2012, by Don Heenan (Irish), on a retrospective change to the 
conditions for granting subsidies under the Disadvantaged Areas Scheme

1. Summary of petition

The petitioner is a small farmer in Ireland, making him eligible for a subsidy under the 
Disadvantaged Areas Scheme. The subsidy is subject to certain conditions relating to the 
number of animals that may be kept in relation to the area of land on the farm (livestock 
units/hectare). The petitioner indicates that the competent Irish authority altered these 
conditions retrospectively. In 2012, a change was announced which affected livestock units/ha 
in the previous year. The petitioner lost his subsidy because conditions were imposed 
retrospectively which he did not know about and therefore could not comply with. The 
petitioner considers it unjust to make retrospective changes to conditions applicable to the 
previous year.

2. Admissibility

Declared admissible on 7 December 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 30 January 2013

The petitioner complains about changes to the conditions for the Less Favoured Areas (LFA) 
Compensatory Allowances scheme (Payments to farmers in areas with handicaps, other than 
mountain areas) which were introduced to the Rural Development Programme (RDP) 2007-
2013 for Ireland under its 7th modification. In particular, the amended conditions for 
receiving the 2012 payments required a minimum livestock density of 0.3 livestock units per 
hectare in 2011. The petitioner lost the subsidy in 2012 because his farm does not meet any 
longer this revised minimum livestock density in 2011. The petitioner considers unfair to 
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make retrospective changes to conditions applicable to the previous year.

The Commission does not consider that changes to the conditions for payments to farmers in 
areas with handicaps, other than mountain areas, constituted a retrospective/retroactive 
change. 

Payments to farmers in areas with handicaps, other than mountain areas, are granted 
annually. 

The fact that a farmer benefited from these payments under certain conditions in one year 
does not create an entitlement for receiving these payments in subsequent year under the 
same conditions. It is settled case-law that in the field of the common agricultural policy, 
economic operators are not justified in having a legitimate expectation that an existing 
situation which is capable of being altered by the competent authorities in the exercise of 
their discretionary power will be maintained.1

Changes to the conditions for payments to farmers in areas with handicaps, other than 
mountain areas, are not in conflict with the principle of legitimate expectations and legal 
certainty, provided they are announced prior to the start of the application period. 

In theory, the Managing Authority could, with due justification, propose to discontinue the 
Less Favoured Areas Compensatory Allowances Scheme completely. Member States are not 
obliged by the EU law to provide payments to farmers in areas with natural handicaps, other 
than mountain areas, and some EU Member States do not grant under their RDPs these 
payments to farmers located in the Less Favoured Areas.

The Commission does not consider that the amendment of the conditions for the Less 
Favoured Areas Compensatory Allowances Scheme constituted a retrospective/retroactive 
change of rules, as the revised conditions for the 2012 payments under the scheme were 
announced prior to the start of the application period. 

The fact that the 2012 payments are conditional upon meeting a minimum livestock density 
of 0.3 livestock units per hectare in 2011 is in itself not a reason to consider the change of 
conditions for the scheme a retrospective/retroactive change.2

Conclusion

The Commission does not consider that the changes to the conditions for payments to farmers 
in areas with handicaps, other than mountain areas, constituted a retrospective/retroactive 
change. The Commission also does not consider that by approving the proposal for the 7th 
                                               
1 ECJ, judgment of 22 October 2009 in case C-449/08, Elbertsen, paragraph 45; 
judgment of 4 June 2009, case C-241/07, Otsa Talu., paragraph 51.
2 Cf. case C-241/07, Otsa Talu, in which the conditions for eligibility of agro-
environmental support in the year 2005 were modified in early 2005 in order to restrict the 
class of eligible applicants to farmers already concerned by a decision to grant such support in 
the previous budgetary year. The Court ruled that the Member States were not precluded from 
restricting the class of recipients of rural development support in such a way.
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modification of the RDP 2007-2013 for Ireland, it infringed the principles of legitimate 
expectations and legal certainty. 


