
CM\929938EN.doc PE506.264v01-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

27.2.2013

NOTICE TO MEMBERS

Subject: Petition 0586/2012 by H.H. (Dutch) concerning problems following his return 
from Austria

1. Summary of petition

The petitioner, who moved to Austria a number of years ago together with his family, 
indicates that he was compelled by circumstances to return to the Netherlands eight months 
later. While in Austria, he purchased a property, for which he obtained a mortgage from an 
Austrian bank. After his departure, the property was sold by the bank to redeem the mortgage. 
Six years later, the petitioner has received a demand from the same bank for payment of € 
175 000. He has no idea as to the reason for this and the bank has given no details. The bank 
has lodged a claim with an Austrian court, where the petitioner’s lawyer is not entitled to 
defend him. The petitioner argues that this is unfair and that the proceedings should be 
initiated in a Dutch court. He is accordingly seeking assistance.

2. Admissibility

Declared admissible on 17 September 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

The petitioner, who is a Dutch national has been sued in Austria by an Austrian bank claiming 
payment of around 175 000€ apparently in relation to mortgages which were contracted by 
the petitioner some years ago. The petitioner argues that the competent court should be the 
Dutch court. Furthermore, the petitioner points out that he does not understand the substance 
of the claim by the Austrian bank. The petitioner thought that the mortgages have been 
already fully redeemed before. Apparently the bank seems to maintain that the petitioner took 
an investment loan, while the petitioner maintains that it was standard mortgage. Finally, the 
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petitioner claims that his Dutch lawyer is unable to defend him in the Austrian proceedings. 

The Commission's observations 

The international jurisdiction of the courts in civil and commercial matters is governed by 
Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters. According to the 
general rule on jurisdiction (Article 2 of the Regulation), a defendant must be sued before the 
courts of his/her domicile. There are also alternative fora, e.g. in contracts, the defendant may 
be sued in the courts for the place of performance of obligation. As to claims in rem in 
immovable property, the courts where property is situated have exclusive jurisdiction. 
Furthermore, special rules exist for consumer contracts. In particular, the Regulation 
establishes protective jurisdiction rules for the disputes concerning contracts concluded by the 
consumers for a purpose which can be regarded as being outside their trade or profession 
(Article 15 of the Regulation). Thus, where the subject-matter of the dispute is a claim arising 
out of a consumer contract, as defined in the Regulation, the consumer is to be sued in the 
courts where he is domiciled (Article 16(2)). In the present case, if the petitioner entered into 
a consumer contract, he has the right, under Union law, to be sued at home, i.e., in the 
Netherlands, whereas if the contract does not fall under the concept of consumer contract, the 
Austrian bank may be able to sue the petitioner on the basis of other jurisdiction rules, e.g., at 
the place of performance of the contract or on the basis of the choice of court clause, in 
addition to general jurisdiction rule at the place of defendant's domicile.

From the information and the documents provided by the petitioner, it seems that the 
petitioner bought business in Austria (whole business, not only real property) for which he 
received financing from the Austrian bank. It thus does not appear that the contracts at issue 
were concluded by a person (the consumer) for a purpose which can be regarded as being 
outside his trade or profession. Therefore, it does not seem that the petitioner should have 
been sued in the Netherlands on the basis of protective jurisdiction rules established in Article 
16(2) of the Regulation. 

Apart from the general jurisdiction rule of the defendant's domicile, the Regulation, as 
mentioned, establishes other alternative jurisdiction rules. The jurisdiction of the court could 
also be based on the choice of court agreement between the parties under Article 23 of the 
Regulation. From the documents provided by the petitioner (e.g. Annex 2.2), it seems that 
there might be a case of the choice of court agreement in favour of the Austrian courts. If it 
were to appear that the agreements in question were concluded by the petitioner in his 
capacity of consumer, the choice of court agreement should be assessed on the basis of Article 
17 which provides for a limited possibility to conclude such an agreement. In particular, 
Article 17(3) provides that for the possibility to conclude a choice of court agreement between 
the consumer and the other party to the contract if both are at the time of conclusion of the 
contract domiciled or habitually resident in the same Member State and which confers 
jurisdiction on the courts of that Member State, provided that such an agreement is not 
contrary to the law of that Member State. 

The petitioner points out that he does not understand the substance of the claim by the 
Austrian bank. In the present case, the Commission can only give guidelines as to the 
jurisdiction rules which might be relevant. It is for the petitioner's lawyers to establish and 
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assess the substance of the claim by the Austrian bank taking into account all legal and factual 
circumstances. 

Therefore against this backdrop, the Commission cannot conclude at this stage that there was 
violation by the Austrian courts of the jurisdiction rules established in Regulation (EC) No 
44/2001.

As to the petitioner's claim that his Dutch lawyer is unable to defend him in the Austrian 
proceedings, it is not entirely clear what the exact problem is. If the petitioner cannot 
financially afford the representation by the Dutch lawyer in the Austrian proceedings, he may 
assess the possibilities to apply for legal aid using the procedures laid down under the national 
laws which implement Council Directive 2003/8/EC to improve access to justice in cross-
border disputes by establishing minimum common rules relating to legal aid for such disputes.  
If the problem is rather that the Dutch lawyer is not allowed to act before the Austrian courts, 
the issue has to be assessed under the relevant directives providing for the freedom to provide 
services by lawyers in the EU. 

Conclusion

In the light of the above, the Commission cannot intervene. 


