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Subject: Petition 0862/2012 by Otto Röver (German), on court rulings and decisions 
taken by the Bavarian Ministry of Justice and Consumer Protection

1. Summary of petition

The petitioner says that he was tricked by bank employees into buying certificates worth 
EUR 450 000. He took legal action but his complaint was rejected. In a case after that, the 
petitioner and the accused bank reached a financial settlement. The petitioner also brought 
proceedings against the bank employees, who, he believes, had been specially trained to 
persuade older clients to invest in risky financial products. He also filed a complaint with the 
Bavarian Ministry of Justice and Consumer Protection. The latter, however, saw no point in 
investigating this case. According to the petitioner, he would not be in this situation if the 
German state had implemented in good time Directive 2004/39/EC on markets in financial 
instruments. He requests an investigation.

2. Admissibility

Declared admissible on 5 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

The Markets in Financial Instruments Directive 2004/39/EC1 (MiFID) regulates the provision 
of investment services by investment firms and credit institutions in relation to financial 
instruments. Article 19 of MiFID contains the conduct of business obligations to be complied 
with when providing investment services to clients. Article 19(2) of MiFID requires 
communication from investment firms to clients be fair, clear and not misleading. Article 19 
                                               
1 OJ L 145, 30.4.2004, p. 1–44.
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also establishes a general obligation for the financial services provider to perform a suitability 
test or an appropriateness test to investors when providing investment services. More 
specifically, the investment firm is obliged to ask for information in order to determine 
whether the client has the necessary experience and knowledge to understand the risks 
involved in relation to the product or investment service provided. In the case of a suitability 
test, the investment objectives and the financial situation of the client should also be taken 
into consideration before providing investment advice or managing a portfolio. 
Before 1 November 2007 (the date of entry into application of Directive 2004/39/EC), the 
provision of most of the investment services relating to financial instruments by investment 
firms and credit institutions was regulated at EU level by Directive 93/22/EEC of 10 May 
1993 on investment services in the securities field (ISD). According to Directive 93/22/EEC, 
firms providing the investment services covered by the Directive had to comply with certain 
conduct rules (act honestly and fairly, in the best interest of clients and the integrity of the 
markets, avoid conflicts of interests). It should be noted that investment advice was not 
among the core services covered by Directive 93/22/EC.
Nevertheless, the exact qualification of the investment service provided in an individual case 
(e.g. whether investment advice or execution of orders) or the question of the possible 
misleading nature of the information provided require the assessment of the specific 
circumstances of each case and falls under the competence of the national authorities and 
courts. Moreover, it falls within the scope of national legislation and authorities to decide on 
the legal consequences of false or misleading information being provided. 

Furthermore, it is a principle of Union law that Member States are obliged, provided that 
certain conditions are fulfilled, to make good loss and damage caused to individuals by 
breaches of Union law (e.g. State’s failure to implement a directive) for which they can be 
held responsible1. However, any damage caused by national institutions can only give rise to 
liability on the part of the respective Member State, and the national courts retain sole 
jurisdiction to order compensation for such damage. 

It is the primary competence of national courts to decide on any possible liability on the part 
of Member States for damage caused by them by breaches of Union legislation as well as to 
investigate the conduct of individual investment firms or credit institutions in the relationship 
with their clients in the light of national legislation transposing the EU legislation and 
possibly decide the remedies available to affected investors.

                                               
1 ECJ, 19 November 1991, cases C-6/90 and C-9/90, 19 November 1991, Francovich and Bonifaci.


