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Subject: Petition 0875/2012 by Óscar Manteca García (Spanish), on the projected
construction of the Botín Centre in the Albareda quay of the city of 
Santander (Cantabria)

1. Summary of petition

The petitioner opposes the projected construction of a building, the Botín Centre, in the 
Albareda quay of the city of Santander (Cantabria). The building has been commissioned by 
the private Foundation Botín and would house an arts centre. The petitioner denounces that 
the construction would invade part of the water-front and that it would interfere with the 
beautiful views enjoyed by the city's inhabitants. In addition, the petitioner denounces an 
infringement of Article 142 of Spain's Law 30/2007, on public sector contracts, which 
reportedly stipulates that tenders for contracts subject to community legislation must be 
published in the Official Journal of the European Union. The petitioner attaches a report by 
organisation DEBA, which also denounces various urban planning irregularities committed 
during the commissioning of this construction project. Most notably, DEBA highlights the 
lack of public consultation and the existence of more suitable alternative locations for the 
building, given certain topographical conditions.

2. Admissibility

Declared admissible on 5 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

The Commission's observations
According to the information in the possession of the Commission services, the Foundation 
Botín is a legal person governed by private law. In this sense, it cannot be considered a 
"contracting authority" according to the definition of Article 1 paragraph 9 of Directive 
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2004/18/EC1. Subsequently, the works contract for the construction of the "Botín Centre" 
does not correspond to the definition of "public contract" set forth in Article 1 paragraph 2 (a) 
of Directive 2004/18/EC, which requires that the relevant contracts are concluded "between 
one or more economic operators and one or more contracting authorities". Taking this into 
account, the situation described by the petitioner falls outside the scope of EU public 
procurement legislation and therefore the corresponding EU requirements cannot be imposed 
in that context.

The other issues raised by the petitioner are related to the national legislation in the field on 
urban planning and to the corresponding implementing measures in the city of Santander. EU 
public procurement law does not introduce any specific requirement in relation with the issues 
raised.

Regarding the EU environmental law which might be applicable2, it should be noted that, 
according to the available information, this project (the Botín Centre building for Arts and 
Culture) is foreseen in the partial modification of the Santander Port's Plan, which has been 
subject to an environmental assessment, including two periods of public consultation.  The 
environmental regional authorities have finally given their favourable opinion to this project, 
fixing different measures to minimise its possible impact and to integrate it better in the urban 
environment.

Furthermore, it appears that this project has been challenged by different associations before 
the Spanish courts (Tribunal Superior de Justicia de Cantabria).  The case is on-going and 
the Spanish courts will have the opportunity to decide if this project complies with all the 
applicable Spanish legislation.

Conclusion
The Commission services conclude that the situation described by the petitioner falls outside 
the scope of application of EU public procurement legislation and that EU public procurement 
requirements cannot be invoked in that specific context.

In any case, the Commission will not investigate this issue further as the matter is currently 
the subject of judicial proceedings before the Spanish courts.

                                               
1  Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004, on the coordination of 
procedures for the award of public work contracts, public supply contracts and public services contracts. OJEU L 
134 of 30.4.2004.
2  Directive 2001/42/EC on the assessment of the effects of certain plans and programmes on the environment 
(OJ L 197, 21.07.2001).  Directive 2011/92/EU (OJ L 26, 28.01.2012), codified version of Directive 85/337/EEC 
on the assessment of the effects of certain public and private projects on the environment, as amended.


