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NOTICE TO MEMBERS

Subject: Petition 0881/2012 by M. Livcane (Latvian), on behalf of ‘Biedriba 
Lauberiete Ozolmuiza’, on Latvia’s alleged violation of Directive 2004/35/EC 
on environmental liability with regard to the prevention and remedying of 
environmental damage

1. Summary of petition

The petitioner criticises the Latvian Government for not implementing Directive 2004/35/EC 
on environmental liability with regard to the prevention and remedying of environmental 
damage. The petitioner refers specifically to the creation of the private company ‘SIA 
Lauberes bekons’, in the Laubere district, which has a production capacity of 38 400 fattening 
pigs per year. According to the petitioner, the pollution produced by this company is 
environmentally harmful and violates this Directive.

2. Admissibility

Declared admissible on 6 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

According to the information in the petition an existing installation for the intensive rearing of 
pigs in the Laubere district of Latvia is planned to be extended from 38 400 places to 82 000 
places of pigs. The petitioner claims in this context that Directive 2004/35/EC would include the 
principle 'the polluter does not pay' which breaches Article 191 of the Treaty on the Functioning 
of the European Union (TFEU).

The Commission observes that the submissions raised by the petitioner concern Directive 
2004/35/EC on environmental liability with regard to the prevention and remedying of 
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environmental damage1 (Environmental Liability Directive – ELD), Directive 2008/1/EC 
concerning integrated pollution prevention and control (IPPC Directive), Directive 
2011/92/EC on the assessment of the effects of certain public and private projects on the 
environment (EIA Directive) and Directive 2001/42/EC on the assessment of the effects of 
certain plans and programmes on the environment (SEA Directive).

With regard to the ELD, the Commission explains that the Directive implements the polluter-
pays principle, enshrined in Article 191(2) of TFEU; see in particular Article 1 ELD. The Court 
of Justice of the European Union confirmed this by its judgement of 9 March 2010 in the case C-
378/08 (Rada di Augusta).

The petitioner states that the ELD breaches Article 191(2) of TFEU and in that regard refers to 
Recitals 22 and 20 of the ELD which in it's opinion  includes the "polluter does not pay 
principle".

Recital 22 is implemented in the legally binding part of the Directive in Article 9 and Recital 
20 in Article 8 paragraph 4, letter (a) of the Directive. Recital 22 leaves the application of the 
legal approach towards multiple-party causation to the Member States ("is without prejudice", 
Article 9), be it joint and several liability, proportionate liability or any other 
system/combination thereof. Article 9 ELD concludes this rule by providing the specific 
example of the "apportionment of liability between the producer and the user of the product." 
Therefore, Article 9 does not address the implementation or non-implementation of the 
polluter-pays principle.

In this regard, the assumption made by the petitioner that "consumers of products are regarded 
as jointly responsible for pollution of the environment, even though consumers do not 
produce" is wrong. The Directive does not make consumers jointly liable. The ELD 
establishes liability only with regard to an "operator" carrying out an "occupational activity". 
The "user" addressed in Article 9 would be for example a farmer using a pesticide which 
caused damage to water, thus becoming potentially liable under a strict liability standard 
jointly with the producer of the pesticide.

Recital 20 (corresponding to Article 8(4)(a) ELD) refers to the so-called "permit defence". It 
means that the operator may exonerate himself from the financial liability for remedial action 
under the condition that (i) he demonstrates that he was not at fault or negligent (reversal of 
burden of proof) and that (ii) he acted fully in accordance with the conditions of an 
authorisation expressly permitting the emission or event which caused the damage. In such a 
case the operator still remains liable for (i) taking the necessary preventive action and for 
bearing its full cost, and for (ii) taking the necessary remedial action (but not for bearing its 
cost, if the aforementioned conditions are fulfilled).

In contrast to the two absolute defences in Article 8 paragraph 3 ELD (''third party 
intervention'' and ''compulsory order by a public authority'') the two defences in paragraph 4 
(''permit defence'' and ''state of the art defence'') are optional. The liable operator may invoke 
these defences under the strict liability standard only if the Member State concerned decided 
to incorporate them in its domestic legislation transposing the Directive. Latvia decided to 

                                               
1 OJ L 143, 30.4.2004, p. 56.
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incorporate both defences, except for activities related to genetically modified organisms 
(GMOs), like Estonia and Scotland and Wales in the United Kingdom. The situation varies 
across the EU, with nearly half of the Member States allowing the optional defences and 
nearly half of the Member States not allowing them and a few Member States allowing only 
one of both.

In the light of the foregoing, the Commission considers that the permit defence may 
potentially have a limiting effect but does not "override the liability for damage" (in terms of 
the Latvian transposing legislation, Article 31(9) would not "override" Article 25(4) of the 
Environmental Protection Law).

With regard to the petitioner's submissions on the interrelation of the national provisions 
transposing the ELD and the Latvian Civil Code, the Commission notes that the ELD aims at 
preventing and remedying environmental damage. Environmental damage is defined as 
damage to water, damage to land or damage to protected species and natural habitats ("pure 
ecological damage"). The goal of the Directive, once damage has occurred, is to remedy the 
damaged natural resources (water, land, biodiversity) to their baseline condition at the time 
just before the damage. The ELD does not grant private parties a right of compensation as a 
consequence of environmental damage as it is an administrative liability instrument 
remedying the pure environmental damage and not a civil liability instrument indemnifying 
for traditional damage (damage to property, personal injury including health damage, 
economic loss).

However, relevant national (civil) law for traditional damage remains applicable (such as 
Article 1779 of the Latvian Civil Code or Article 92 of the Code of Administrative Procedure) 
and is not bound by existing EU environmental law. This or other national legislation such as 
neighbourhood law may for example take account of the mentioned odour nuisance. 
Otherwise, foreseeable environmental impacts (referred nitrogen, phosphorus, ammonium 
nitrites and nitrates pollution) are to be considered in the various conditions to be laid down in 
permits or authorisations under material law, at EU level in particular under the IPPC 
Directives well as in accordance with the EIA Directive 2011/92/EU. In contrast to ex-ante 
requirements, the ELD acts mainly ex-post, once an environmental damage or an imminent 
threat of such damage (defined as "sufficient likelihood that environmental damage will occur
in the near future") occurred.

IPPC Directive and the EIA Directive are applicable in relation to the planning and operation of 
installations for intensive rearing of pigs. The Commission notes that the EIA Directive requires 
that a proposal for a construction or a change involving an installation of 3 000 places for the 
production of pigs must be subject to an environmental impact assessment or a screening 
procedure. The IPPC Directive requires that farms of 2 000 places for the production of pigs
are subject to a permit procedure and that public participation is ensured in the permit procedure. 
The IPPC Directive also requires the competent authorities to ensure that operators comply with 
the permit conditions.

The petitioner's submissions do not allege any breaches of the EIA, namely, that there has been a 
procedural breach to the EIA procedure. In fact, the petitioner's submissions refer to 
environmental impact assessments being carried out and the attached technical regulations 
clearly require that measures are taken to reduce odour. The submission also does not allege a 
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breach of the IPPC Directive, namely that public participation was not ensured in the permit 
procedure, clear objections to the permit conditions or failure on behalf of the authorities to 
ensure compliance with the permit conditions, such as the requirements on the management of 
odour and pig effluent.

With regard to the land use planning, this might be better addressed in future programmes or 
plans for the relevant areas under the SEA Directive. The fact that local authorities may be 
considering the establishment of pig rearing installations is not in itself a breach of EU 
legislation. The European Commission does not play a role or have jurisdiction to intervene in 
such local planning decisions unless there is clear evidence that a breach of EU law has 
occurred. 

Conclusion
In view of the above clarification of the nature and scope of the Environmental Liability 
Directive, the Commission does not consider that the relevant provisions of the ELD are in 
breach of Art. 191 of the Treaty. In addition, the Commission provides that following the 
conclusions in its report of 2010 on the effectiveness of environmental damage remediation 
and availability of financial security1 it intends to review among other points also the above 
mentioned two optional defences in the light of the experience gained with the application of 
the Directive in its report and review of the ELD according to Article 18(2) of this Directive 
scheduled for April 2014.

The Commission considers that the issues of alleged pollution from pig rearing installations 
during their planning, construction and operation phase are regulated by the IPPC and EIA 
Directives. However, the petitioner has not raised the issue of implementation of these 
Directives supported with the relevant evidence.

                                               
1 COM(2010) 581 final, p. 11.


