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implement the Services Directive (2006/123/EC) in France

1. Summary of petition

The petitioners are challenging the professional monopoly of the 'avoués' at the courts of 
appeal of the French Republic. In their view, the requirement to use these professionals in 
appeals courts is contrary to free competition.

In particular, the petitioners are challenging the obligation imposed on them by the Nancy 
court of appeal to pay the costs relating to the work of two avouées who took part in 
proceedings against them.

2. Admissibility

Declared admissible on 22 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

The petitioners argue that the profession of 'avoué' fails to comply with the provisions of 
Directive 2006/123/EC on services in the internal market and should therefore have been 
discontinued by 28 December 2009, the deadline for implementation of the services directive. 
They accordingly contest the obligation to pay - compulsory - appeal costs to an 'avoué' on the 
grounds that, on the date the relevant services were required (presumably after 28 December 
2009), the French authorities should already have discontinued this profession.

Given that the 'avoué profession falls within the scope of Directive 2006/123/EC, the French 
authorities were accordingly required to examine the conditions for exercise of this profession 
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and ensure that the relevant legislation was brought into line with the provisions of the 
Services Directive by 28 December 2009.
This required Member States to evaluable certain conditions (listed in Article 15 of the 
directive for example) and eliminate certain others (referred to in Article 14 of the directive). 
However, contrary to the petitioners' assertions, the directive does not seek to end the 
monopolies existing in respect of certain activities1.
Furthermore, the petitioners argue that the fees payable to avoués constitute an infringement 
of Directive 2006/123/EC. These are referred to in Article 15(g) of the directive. That is to 
say, they are among the requirements which must be evaluated by the Member States to 
ensure that they are non-discriminatory, necessary and proportional. While the requirements 
listed under Article 15 must be evaluated with particular care since they constitute major 
restrictions to freedom of establishment, they are not specifically prohibited (unlike those 
listed in Article 14 of the directive). It cannot therefore be concluded that compulsory 
payment of 'avoué' fees is automatically inadmissible.
The Commission accordingly takes the view that, while the transposition of Directive 
2006/123/EC on internal market services requires the French authorities to review legislation 
concerning the 'avoué' profession, probably requiring the abrogation of certain French 
statutory provisions on the grounds that they are neither justified nor proportional, the 
Services Directive contains no provisions requiring the discontinuation of this profession.
it is therefore the responsibility of the national authorities alone to decide whether or not to 
continue to apply provisions concerning a given activity. If the French authorities (who were 
indeed required to amend a number of provisions governing certain professions) judged it 
preferable to carry out a more general restructuring of this activity resulting in the 
discontinuation of the 'avoué' profession, responsibility for such a decision lies with the 
national authorities alone. 
While the amendment of certain provisions may be necessary to comply with the Services 
Directive and might provoke wider reflection at national level, resulting in a decision that the 
'avoué' profession should be discontinued, this cannot be interpreted as meaning that such a 
measure is compulsory for transposition of the Services Directive.
While the Services Directive had not been fully transposed by 28 December 2009, prompting 
the Commission to initiate infringement proceedings against France for this delay2, the 
question of discontinuing the profession of 'avoué' (and hence the admissibility or otherwise 
of compulsory use of the services of an 'avoué' did not fall within the scope of the directive, 
and hence required a decision at national level. The delay in transposing the directive is not 
therefore relevant to the issues raised by this petition.

Conclusion

                                               
1 Recital 8 of the directive accordingly states that: 'It is appropriate that the provisions of this 
directive concerning the freedom of establishment and the free movement of services should 
apply only to the extent that the activities in question are open to competition so that they do 
not oblige a Member State either to liberalise services of general economic interest or to 
privatise public entities which provides such services or abolish existing monopolies for other 
activities or certain distribution services.'
2 Infringement proceedings filed in 2011 following adoption by France of all transposition 
texts.
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The Commission considers that the petitioners are not justified on the basis of Directive 
2006/123/EC in arguing that the profession of 'avoué' should have been discontinued from 28 
December 2009 and that they should therefore be exempt from the obligation to pay the 
relevant fees.


