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NOTICE TO MEMBERS

Subject: Petition 1127/2012 by J. M. (German), concerning the functioning of the 
internal market in the EU

1. Summary of petition

The petitioner considers that the EU’s internal market is not working. He illustrates this by 
means of instances in which he has sought to order goods from Germany for delivery to 
Portugal, his home country, over the Internet. Some online suppliers will not process orders 
from certain Member States or else automatically refer customers to the national supplier in 
the country of origin of the order. Others only offer to send goods to certain Member States. 
The petitioner considers that in this way purchasers from small European countries, often in 
Southern or Eastern Europe, suffer discrimination, possibly because of inadequate legal 
certainty in certain Member States. The current situation distorts competition because some 
national markets are not completely open, as a result of which consumers cannot make use of 
the internal market and have to pay too much for certain products. The petitioner calls for 
improvements in EU legislation, and makes proposals for these.

2. Admissibility

Declared admissible on 20 December 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

The practice of service providers discriminating on the grounds of the nationality or residence 
of the recipient is dealt with by Article 20(2) of Directive 2006/123/EC on Services in the 
Internal Market (the Services Directive). According to this provision "Member States shall 
ensure that the general conditions of access to a service, which are made available to the 
public at large by the provider, do not contain discriminatory provisions relating to the 
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nationality or place of residence of the recipients".

However, differences in the conditions of access are allowed "when those differences are 
directly justified by objective criteria" which, as clarified in Recital 95 of the Services 
Directive, could include different market conditions or additional costs incurred because of 
the distance involved of the provision of the service. 

Article 20(2) of the Services Directive has been implemented in the legal order of all Member 
States. It falls therefore to the national competent authorities to carry out a case-by-case 
analysis to see whether there is a breach of the national law transposing the non-
discrimination principle as enshrined in Article 20(2) of the Services Directive. 
In order to assist these national authorities to assess whether differences in treatment or 
refusals to provide a service may or may not be justified, the European Commission produced 
a document in 2012 providing guidance on the application of Article 20(2)1. In addition to the 
enforcement route, consumers may also seek assistance from European Consumer Centres 
(ECC), particularly in cross-border situations. The petitioner residing in Portugal and 
encountering problems with a German retailer should therefore get in touch either with the 
German ECC or with the Portuguese one2.
The European Commission encourages businesses to provide their services across the EU and 
to make full use of the internal market. In this context, the Commission also identified in its 
Communication on “a coherent framework to build trust in the Digital single market for e-
commerce and online services”3 a comprehensive list of actions that will further facilitate 
cross-border online sales. These for example include the development of reliable payment and 
delivery services for cross-border sales and the development of alternative dispute resolution 
(ADR) mechanism, including the ones applicable to online disputes (ODR). On the basis of 
existing European law, there is, however, no unconditional right to buy or obligation to sell. 
The European Commission notes the petitioner’s suggestions to change the applicable legal 
framework, though.

Conclusion

Article 20(2) of the Services Directive lays down a principle of non-discrimination which is 
enforced by the competent national authorities. Consumers may also receive assistance from 
European Consumer Centres. The European Commission will endeavour to improve the 
cross-border online sales environment even further.

                                               
1 http://ec.europa.eu/internal_market/services/docs/services-dir/implementation/report/SWP_article20.2_en.pdf.
2 For more information, see http://ec.europa.eu/consumers/ecc/index_en.htm.
3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0942:FIN:EN:PDF.


