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NOTICE TO MEMBERS

Subject: Petition 1247/2012 by Epifanio Vázquez Buendia (Spanish), bearing 4 signatures, 
on alleged abuses in the sale of financial instruments to clients of savings banks in 
Spain

1. Summary of petition

The petitioners denounce the deceptive sale of ‘preferred shares’ to clients of savings banks 
around Spain.

2. Admissibility

Declared admissible on 18 January 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 18 December 2012 regarding Petition 0513/2012

The subject of the petition is similar to that of Petition 0513/2012 et seq., for which a joint 
reply was forwarded on 18 February 2012:

‘The Markets in Financial Instruments Directive 2004/39/EC1 (MiFID) regulates the 
provision of investment services by investment firms and credit institutions in relation to 
financial instruments, including preference shares, subordinated or covered bonds. Article 19 
thereof sets out rules governing the conduct of business regarding investment services for
clients. Article 19(2) requires communications from investment firms to clients to be fair, 
clear and not misleading. Article 19 also establishes a general obligation for the financial 
service providers to perform suitability appropriateness tests regarding to investors when 
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providing investment services. More specifically, the investment firm is obliged to seek
information in order to determine whether the client has the necessary experience and 
knowledge to understand the risk involved in relation to the product or investment service 
provided. In the case of a suitability test, the investment objectives and the financial situation 
of the client should also be taken into consideration before providing investment advice or 
managing a portfolio. The obligations this article are calibrated to different categories of 
clients. They are applied in full in respect of retail clients and adapted in the case of 
professional clients (in this case knowledge and experience are presumed).

The Commission is responsible for monitoring the correct transposition and application of EU 
law by the Member States. However, the exact nature of the investment service provided in an 
individual case (e.g. whether investment advice or execution of orders) requires  assessment 
of the specific circumstances of each case and falls under the competence of the national 
authorities and courts. This also applies to the possibly misleading nature of information
provided to investors or possible non-compliance with the above framework provisions 
regarding the sale by specific credit institutions of preference shares or cover bonds.
Moreover, it is the responsibility of the national authorities, in accordance with national 
legislation, to decide on the legal consequences of false information or concealment.

Following contacts with the Spanish authorities, it appears that the CNVM (Comisión 
Nacional del Mercado de Valores) has made efforts to regulate and supervise the marketing of 
preference shares in particular. Regulatory initiatives concern the information to be provided 
to clients about the characteristics and risk of preference shares, pricing of shares, as well as 
the availability of a trading platform for preference shares. The CNVM’s 
supervisory/enforcement initiatives include bank inspections and specific analysis of 
preference share issuances.

It is first and foremost the responsibility of the national authorities and courts to conduct 
investigations into individual companies in the light o EU legislation. The Commission can 
only intervene in response to incorrect transposition or implementation of Union law at 
national level.’


