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Subject: Petition 0872/2012 by H. D. H. (German) on his health insurance

1. Summary of petition

The petitioner is an independent entrepreneur and wants to cancel his health insurance. He is 
not allowed to do this, however, because it is compulsory in Germany to have health 
insurance. The petitioner states that he will go bankrupt if he has to pay the premiums plus the 
fine for non-payment. He objects to the compulsory health insurance. He states that the 
government encouraged him to commit fraud (Eingehungsbetrug) by forcing him to take out 
an insurance policy while he knew that he did not have fixed income and would probably not 
be able to pay the premiums. The petitioner believes that his human rights and those of 
another 1.4 million Germans are being violated because of the compulsory participation in a 
health insurance scheme they cannot afford.

2. Admissibility

Declared admissible on 5 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 February 2013

EU law in the field of social security provides for the co-ordination and not the harmonisation 
of social security schemes. EU law does not limit the power of the Member States to 
determine the details of their social security systems and, in the absence of harmonisation at 
EU level, it is for the legislation of each Member State to lay down the conditions under 
which social security benefits are granted, the conditions of eligibility, how these benefits are 
calculated and how much contribution should be paid.

When exercising that power, the Member States must however comply with EU law and, in 
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particular, the Treaty provisions on freedom of movement for workers, the freedom of every 
citizen of the European Union to move and reside in the territory of the Member States and 
with the provisions Regulation (EC) No 883/2004 on coordination of social security systems. 
The Regulation establishes common rules and principles which must be observed by all 
national authorities when applying national laws. These rules ensure that the application of 
the different national legislations respects the basic principles of equality of treatment and 
non-discrimination. By doing so, they ensure that the application of the different national 
legislations does not adversely affect persons exercising their right to free movement within 
the European Union.

With regard to access to sickness insurance for migrant workers, Article 11 of Regulation 
(EC) No 883/2004 on coordination of social security systems establishes the legislation 
applicable in the concrete situations to different categories of persons. Pursuant to Article 
11(3)(a), a person pursuing an activity as self-employed in a Member State is subject to the 
legislation of that Member State. Article 4 of that Regulation states that persons to whom the 
Regulation applies shall be subject to the same obligations and enjoy the same benefits under 
the legislation of any Member State as the nationals of that State.

It should be however noted that the above EU coordination rules apply only in the cross-
border situations which are not confined in all respects within a single Member State. In a 
situation where a citizen has never exercised his right to free movement, he is subject to the 
social security national legislation specific to his Member State. 

With regard to health systems, Article 168 TFEU states that Member States are responsible 
"for the definition of their health policy and for the organisation and delivery of health 
services and medical care" (although the Court of Justice has held that, in exercising these 
responsibilities, Member States must respect EU law, in particular the provisions on the 
freedom to provide services which prohibit the Member States from introducing or 
maintaining unjustified restrictions on the exercise of that freedom in the healthcare sector1).

As regards the compatibility of the situation described by the petitioner with the Charter of 
Fundamental Rights of the EU, it should be noted that the Charter does not apply to every 
situation of an alleged violation of fundamental rights. According to its Article 51(1), the 
Charter applies to Member States only when they are implementing Union law. Moreover, 
Article 6(1) of the Treaty of the European Union states that, “the provisions of the Charter 
shall not extend in any way the competences of the Union as defined in the Treaties.”
Therefore, purely internal situations relating to the organisation of the national social security 
system do not fall under the scrutiny of their compliance with the Charter.

Conclusions
The Commission services consider that the German law does not contain elements which 
would breach EU law. Member States are free to determine the details of their social security 
systems and their health policy. As long as there is no cross-border element, the EU law on 
coordination of social security systems, notably Regulation (EC) No 883/2004, is not 
applicable. As long as a situation does not involve application of EU law, the Charter of 
                                               
1 See, inter alia, case C-372/04 Watts, ECR [2006] I-04325, paragraph 92 and the case law 
referred-to there.
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Fundamental Rights is not applicable.


