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certain welfare benefits in Ireland

1. Summary of petition

The petitioner came to Ireland in 2007 together with his wife and child. He worked for a time, 
but his subsequent attempts to find a job failed. In 2009 he applied for Jobseeker's Allowance 
but was turned down, as the Council for Social Benefits considered that he did not meet the 
requirements to pass the habitual residence test and had not demonstrated that he was indeed 
looking for work. Because the petitioner's appeal has been dismissed, he risks losing other 
social benefits. The petitioner and his family are in a desperate financial situation and ask the 
European Parliament to intervene

2. Admissibility

Declared admissible on 28 November 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 April 2012

The Commission refers to its observations on petition 1180/2010 in which it informed the 
Committee on Petitions that the law of the European Union allows for the imposition of a 
residence condition for the entitlement to certain benefits falling within the material scope of 
application of Regulation (EC) No 883/20041. The Commission clarified that this would for 

                                               
1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 

coordination of social security systems, OJ L 166, 30.4.2004, p. 1 (Corrigendum OJ L 200, 7.6.2004, 
p.1), as last amended by Commission Regulation (EU) No 1244/2010 (OJ L 338, 22.12.2010, p. 35).
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example be the case in respect of the Irish Jobseeker's Allowance which is listed in Annex X 
to Regulation (EC9 No 883/2004 and which therefore constitutes a special non-contributory 
cash benefit within the meaning of Article 70(2) of Regulation (EC) No 883/2004. According 
to Article 70(4) of Regulation (EC) No 883/2004, such special non-contributory cash benefits 
"shall be provided exclusively in the Member State in which the persons concerned reside". 
The Commission also indicated that Article 1(j) of Regulation (EC) No 883/2004 defines 
"residence" as the place where a person habitually resides.

The Irish authorities therefore, in principle, acted in line with the law of the European Union 
in making the petitioner's claim for Jobseeker's Allowance subject to the fulfilment of a test of 
habitual residence in Ireland.

However, as the Commission noted in its observations on petition 1180/2010, the notion of 
"residence" has been further clarified by the Court of Justice in a consistent line of case-law 
as the place where the habitual centre of interests of the person concerned is to be found. In 
that context, account should be taken in particular of the employed person's family situation, 
the reasons which have led him to move, the length and the continuity of residence, the fact 
(when appropriate) that he is in stable employment and his intention as it appears from all the 
circumstances.1  It is clear that the determination of the habitual residence of a person within 
the meaning of Regulation (EC) No 883/2004 has to be based on an overall assessment of all 
relevant facts of the case in question of which no one in itself is decisive.

In the Commission's view, it would appear from some of the circumstances presented by the 
petitioner, that it cannot be excluded that he and his family were indeed habitually residing 
within the meaning of Regulation (EC) No 883/2004 in Ireland at the time when he made his 
claim for Jobseeker's Allowance. However, as the determination of habitual residence is a 
complex overall assessment of all relevant facts – of which not necessarily all are evident 
from the documents submitted by the petitioner – the Commission is not in a position to give 
a final assessment of the petitioner's place of habitual residence at this time. It will therefore 
contact the Irish authorities and request them to re-examine the petitioner's situation taking 
into account all relevant facts. It will inform the Committee on Petitions as soon as it has 
received the results of this reassessment.

It results from the petitioner's file that a separate reason for which his claim to Jobseeker's 
Allowance was refused was that the Irish authorities found that he had not shown that he was 
genuinely seeking work. In this context, the Commission would recall that the law of the 
European Union does not set up a common scheme of social security, but allows different 
national social security schemes to exist and its sole objective is to ensure the coordination of 
those schemes. Thus, according to settled case-law of the Court of Justice, Member States 
retain the power to organise their social security schemes.2 It follows that Ireland was free to 
determine the conditions for the access to Jobseeker's Allowance insofar as the obligation to 
be genuinely seeking work is concerned. The precise interpretation of this notion of national 
law in the petitioner's case falls within the exclusive competence of Ireland and is not a matter 

                                               
1 Case C-90/97 Swaddling [1999] ECR I-1075, with reference to Case 76/76 Di Paolo [1977] ECR 315, 

paragraphs 17-2ß, and Case C-102/91 Knoch [1992] ECR I-4341, paragraphs 21 and 23.
2 See only Case C-503/09 Stewart [2011] ECR I-00000, paragraph 75 and the case-law cited there.
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of Union law.

Finally, insofar as the petitioner refers to his claim for Supplementary Welfare Allowance 
(SWA), the Commission would point out that this is a social assistance benefit not falling 
within the material scope of application of Regulation (EC) No 883/2004.

However, even in relation to benefits falling outside the scope of Regulation (EC) No 
883/2004, EU law1 prohibits discrimination on the grounds of nationality for access to social 
benefits. SWA is evidently such a benefit and, consequently, there should be no 
discrimination on the grounds of nationality for access to the benefit.

According to the information available to the Commission2, EU citizens who are not 
considered as workers in Ireland must satisfy the habitual residence test which in turn assesses 
five factors (length and continuity of residence in Ireland or in any other particular country, 
length and purpose of any absence from Ireland, nature and pattern of employment, 
applicant's main centre of interest and future intention of applicant concerned as they appear 
from all the circumstances) to qualify for SWA.

The habitual residence test, notably the factor linked to the length of residence in Ireland, 
introduces a condition which is liable to create a difference in treatment between Irish 
nationals and non-Irish EU citizens (who are less likely than Irish nationals to meet the 
requirements). This difference in treatment may indirectly discriminate against non-Irish EU 
citizens but it is not necessarily contrary to EU law as it could be justified under the test 
developed by the Court of Justice of the European Union.

However, given that it seems that the petitioner’s application for SWA was refused on the 
grounds of his failure to meet the habitual residence test in relation to Jobseeker's Allowance, 
the re-examination of the petitioner’s situation by the Irish authorities could also resolve the 
part of his complaint related to SWA.

Conclusion

The Commission will contact the Irish authorities in order for them to re-examine the 
petitioner's situation as regards the determination of whether he was habitually resident in 
Ireland at the time he made his claim for Jobseeker's Allowance. It will inform the Committee 
on Petitions once it has received the results of this assessment.

In this context, the Commission would point out to the Committee on Petitions that there is a 
difference between the habitual residence test in accordance with the law of the European 
Union as described above and the application of an additional right to reside test, in respect of 
which the Commission has initiated infringement proceedings against the United Kingdom.

                                               
1 Article 18(1) of the Treaty on the Functioning of the European Union or Article 24(2) of Directive 

2004/38/E. 
2 http://www.welfare.ie/EN/OperationalGuidelines/Pages/habres.aspx.
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4. Commission reply (REV.), received on 27 March 2013

The Commission observed that the Irish authorities had in principle acted in line with the law 
of the European Union in making the petitioner's claim for Jobseeker's Allowance subject to 
the fulfilment of a test of habitual residence in Ireland. However, they had potentially wrongly
concluded that he was not habitually resident in Ireland at the time he made his application for 
Jobseeker's Allowance because one of the tests to determine whether a person is habitually 
resident is to look at their length of stay in Ireland at the time of the application for benefit, 
which the Commission considered to be contrary to EU law, and which the petitioner could 
not satisfy. The Commission subsequently asked the Irish authorities to review their decision 
in the petitioner's case. Following a review of their decision, the petitioner was awarded 
Jobseeker's Allowance from 1 May 2012, backdated to 27 June 2011.

As regards the refusal of the petitioner’s claim for Supplementary Welfare Allowance (SWA), 
the Irish authorities clarified that SWA was paid to the petitioner from 27 June 2011 pending 
payment of his Jobseeker's Allowance until 11 August 2011, when his claim for Jobseeker's 
Allowance was disallowed. Under Irish legislation, SWA and Jobseeker's Allowance may not 
be paid at the same time, and SWA may not be paid when Jobseeker's Allowance has been 
disallowed. When Jobseeker's Allowance was granted to the petitioner in May 2012, this 
payment included – as already stated – arrears from 27 June 2011 to 24 April 2012. This 
amount of arrears was paid less the amount of SWA paid to the petitioner from 27 June 2011 
to 11 August 2011.

Conclusion

Following the Commission's intervention, the Irish authorities have re-examined the 
petitioner's situation and has decided to award him Jobseeker's Allowance backdated to June 
2011. Supplementary Welfare Allowance cannot be paid for the same period. This resolves 
the petitioner’s case. 


