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NOTICE TO MEMBERS

Subject: Petition 1093/2012 by A.D. (German), on request that non-EU companies 
have a legal status in the EU, if they wish to trade within its confines

1. Summary of petition

The petitioner suggests legislation obliging non-EU companies to establish a legal entity 
within the EU if they trade within its confines. He refers to a two Swiss companies selling 
travel services. He has made the experience that complaints against one of them could not be 
pursued in his country of residence because the legal headquarters were outside the EU.

2. Admissibility

Declared admissible on 18 December 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 March 2013

Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters establishes rules 
on access to the EU courts in cross border cases.
The general jurisdictional rule under the Regulation is the domicile of the defendant. Thus, 
EU companies, domiciled in the EU, are to be sued in the Member State of their domicile. 
Protective jurisdictional rules are established for consumers, the employees and, in the 
insurance contracts, for the policyholders, the insured or the beneficiary, allowing them to sue 
other party to the contract in the courts of the place where the weaker party is domiciled. 
Equivalent provisions are established in the 2007 Convention on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters (Lugano 
Convention) to which the EU, Iceland, Norway, Switzerland and Denmark are parties. Thus, 
if the company is domiciled in Iceland, Norway or Switzerland, the possibility of an access to 
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the German courts for German plaintiff in action against such a company would be governed 
by the Lugano Convention which, as the Regulation, provides for a general jurisdictional rule 
of the domicile of the defendant.

The jurisdiction rules of the Regulation currently (with some exceptions) do not apply when 
the defendant is domiciled outside the EU, so that in these cases the Regulation refers to 
national law (so-called "residual jurisdiction"). Within the EU, national rules on jurisdiction 
for third country defendants vary widely between Member States. Thus, the possibility to sue 
in Germany the company domiciled outside the EU depends on the German national 
jurisdictional rules. As already mentioned, if the company is domiciled in Iceland, Norway or 
Switzerland, the Lugano Convention applies. 

The Regulation, however, provides for a jurisdiction rule based on the domicile of the branch, 
agency or other establishment in a Member State of a company which is not domiciled in the 
EU. This is governed in Article 9(2) (disputes related to insurance), Article 15(2) (disputes 
related to consumer contracts) and Article 19(2) (disputes related to employment contracts). 
These Articles treat the existence of a branch, agency or establishment in a Member State as 
equivalent for questions arising out of their operation to a domicile of the employer, insurer or 
party to a consumer contract in that Member State, even if they are domiciled outside the EU. 
It thus allows the weaker party (the consumer, the employee, the policyholder, the insured or 
the beneficiary) to sue the other party to a contract (domiciled outside the EU) in the Member 
State where its branch, agency or other establishment is situated. The access to the EU court is 
thus ensured. This jurisdiction is subject to the condition that the dispute at issue arises out of 
the operations of that branch, agency or establishment. 
In the situations where the foreign company neither has a domicile in a Union Member State 
nor a branch, agency or other establishment in the situations referred to above, the access to 
court is regulated by national law.

In the recent recast of Regulation No 44/2001, the Commission proposed to apply the existing 
jurisdictional rules also to defendants domiciled in third States and to harmonise the 
subsidiary jurisdiction rules of the Member States. As a result of this change, all citizens and 
companies would have had equal access to justice in Europe. However, this general extension 
was not supported by co-legislators. A partial extension to the benefit of weaker parties 
(consumers and employees) was agreed in order to ensure the enforcement of mandatory 
Union law.  The Recast Regulation (Regulation No 1215/2012) will enter into application in 
January 2015. 

Conclusion
If the defendant company is domiciled in the EU, Regulation No 44/2001 would apply. 
If the defendant company is domiciled in Iceland, Norway or Switzerland, the Lugano 
Convention would apply. The petitioner indicates that the company "Ith AG Kunast" is from 
Switzerland. The Commission cannot verify whether it is indeed domiciled in Switzerland. If 
this was the case, the Lugano Convention would apply and the Swiss Courts could be 
competent under the general jurisdictional rule of the defendant’s domicile. However, the 
German courts may be competent e.g. under rules of contractual jurisdiction (Article 5(1).  
If the defendant company is domiciled outside the EU, Iceland, Norway or Switzerland, 
German national law would apply.


