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1. Summary of petition

The petitioner is asking for a revision of the current Anti-discrimination legislation 
(Employment equality framework directive 2000/78/EC) given that as transposed into the 
Czech law, the directive does not require the employer to give reasons for not choosing a 
particular candidate for the job. The petitioner is 57 years old male and he believes that in the 
past 7 years that he's been looking for a job, participated at a number of concurs relevant to 
his education level but it was always younger and most of the time females who were chosen 
for the job. Having turned to the Czech ombudsman for help he recommended him to go to 
court with his complaint. However, when consulted a lawyer he was discouraged to take this 
step since it is believed it is difficult to prove discrimination in such cases. The petitioner 
believes that the EU should encourage people to seek and win employment but with the 
current directive it is not easy. He thus calls for a revision of the Directive.

2. Admissibility

Declared admissible on 20 December 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 March 2013

Article 10(1) of Council Directive 2000/78/EC provides that where a person considers that 
they have been discriminated against on one of the grounds they need to be able to establish 
"facts from which it may be presumed that there has been direct or indirect discrimination".  
After that presumption has been established the onus of proof shifts to the respondent to prove 
that there has been no breach of the principle of equal treatment.
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This provision is implemented in the Czech Republic by Section 133a of the Civil Procedure 
Code (Act No. 99/1963) which states that where facts from which it may be presumed that 
there has been direct or indirect discrimination are established before the court, it shall be for 
the respondent to prove that there has been no breach of the principle of equal treatment. 

In 2009 the Constitutional Court declared the Czech provisions on burden of proof compatible 
with the guarantees of fair trial provided by the Czech Charter1.   In this case the complainant 
was dismissed from a Czech governmental office in 2004, formally on redundancy grounds. 
He alleged that his dismissal from the department was, in fact, based on his age, and the job 
was immediately taken by younger applicants. He referred to statistics proving that 80 per 
cent of employees dismissed from this department on the ground of redundancy were older 
than 50, while 93 per cent of newly admitted employees were younger than 28. The 
Constitutional Court declared the statistics submitted by the applicant to be prima facie proof 
in the case. On this ground, the burden of proof should have been shifted to the defendant to 
prove the objective reason for the differential treatment of the applicant. The ordinary courts 
failed to inquire into the criteria for selecting people for redundancy. The ordinary courts also 
did not inquire about the character of new employment positions, and how they differed from 
those abolished. This would help the ordinary courts to decide whether new qualification 
criteria really had the sole purpose of concealing the real ground for dismissal—the age of the 
employees subject to discrimination.

The Commission is therefore satisfied that the existing legislation has been transposed 
properly into Czech law.  

However the Commission appreciates that the petitioner is not alleging that existing 
legislation has not been properly transposed but that he is calling for a revision of the 
Directive to place a requirement on employers to give reasons to unsuccessful candidates (it is 
not specified whether this would be in all cases or only on request).  He considers that, in the 
absence of such a requirement, it is difficult to obtain employment and furthermore that it is 
difficult for an unsuccessful applicant who has not received equal treatment to prove 
discrimination. 

This issue of whether employers should be required to give reasons to an unsuccessful 
candidate was considered by the Court of Justice of the European Union (CJEU) in its 
judgment in the Galina Meister case2.  In this case the claimant considered that she had been 
discriminated against on the grounds of her age, sex and/or origin in the recruitment process 
where a private company made two successive, identical job advertisements for which she 
applied, unsuccessfully, without being called for an interview. She claimed that without the 
employer disclosing information on the recruitment process and its outcome, she was not able 
to establish any facts from which it could have been presumed that there had been 
discrimination.  The CJEU concluded that EU non-discrimination legislation does not entitle a 
                                               
1 Case reference: II. ÚS 1609/08, summarised on pages 10-11 of http://www.non-
discrimination.net/content/media/2011-CZ-Country%20Report%20LN_FINAL.pdf.

2 Case C-415/10, judgment of 19 April 2012 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=121741&pageIndex=0&doclang=EN&mode=l
st&dir=&occ=first&part=1&cid=1609457.
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worker who has a plausible claim that he meets the requirements listed in a job advertisement 
and whose application was rejected to have access to information indicating whether the 
employer engaged another applicant. However the CJEU added that a refusal by the employer 
to disclose any such information may be one of the elements to take into consideration when 
establishing the presumption overturning the burden of proof.

Conclusion

The Commission considers that, as mentioned above, the relevant EU legislation has been 
correctly transposed into Czech law.  The CJEU has considered this issue and clarified that 
there is no duty under EU law for an employer to give such information to a candidate.  
Nothing prevents Member States, if they consider it appropriate, from providing for such a 
measure in national law.

The Commission is satisfied that the existing provision on the burden of proof is a 
proportionate way of dealing with cases in which a person claims that they have not been 
treated equally.  It assists the claimant in only requiring them to establish the facts from which 
the presumption may be drawn and not the discrimination itself.  At this moment, the 
Commission has no plans to propose to revise Council Directive 2000/78/EC on this point.


