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Subject: Petition 1171/2012 by Steven Sylveser (British), on the exportability of the 
UK Disability Living Allowance

1. Summary of petition

The petitioner accuses the Department for Work and Pensions of the United Kingdom of 
failure to comply with Regulation (EC) No 883/2004 on the coordination of social security
systems. The petitioner explains that he received the Disability Living Allowance ("DLA") 
while living in the United Kingdom, between 1999 and 2001. Since he moved to Norway in 
2002, however, he has been refused the DLA. The petitioner points to a ruling by the Court of 
Justice of the EU in 2007 in Case C-299/05, which reportedly confirmed that the DLA is 
exportable to other EU countries. The petitioner has been appealing to the Department for 
Work and Pensions since 2010, so far unsuccessfully although he was waiting for a response 
as of September 2012. He also lodged a complaint with the UK Health Service Ombudsman, 
who concluded they could not intervene. The petitioner observes, furthermore, that he has 
been refused a disability pension from the Norwegian authorities because he has never 
contributed to social security in that country.

2. Admissibility

Declared admissible on 11 January 2013. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 27 March 2013

Until his move in 2002, the petitioner was residing in the UK and receiving continued 
payment of DLA. At the time of the move in November 2002, DLA was believed to be a so-
called "special non-contributory benefit". These benefits have characteristics of both social 
security and social assistance. When being listed in Annex IIa to Regulation (EEC) No 
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1408/711, the benefits do not need to be exported to another EU Member State or EEA State. 
Regulation (EEC) No 1408/71 applies to Norway through Annex VI to the Agreement of the 
European Economic Area2.

In its judgment of 18 October 2007 in Case C-299/05, the Court of Justice accepted the 
request of the Commission to annul the entry of DLA in Annex IIa of Regulation (EEC) No 
1408/71. The United Kingdom government subsequently accepted that DLA is a sickness 
cash benefit that is eligible for export to other EU Member States. They reported that for 
people who lost their entitlement to DLA because they moved to another Member State no 
earlier than March 2001 and before 18 October 2007, payment of these benefits would be 
considered as of 18 October 2007, provided that other relevant domestic and EU law 
eligibility requirements were fulfilled at the date of the claim for reinstatement and throughout 
the period that their claim was disallowed.

However, a group of persons still remains not covered by that decision. As the ruling of the 
Court of Justice in Case C-503/09 Lucy Stewart did not address the question of the 
application of the past-presence test to sickness cash benefits, the infringement against the UK
remains open.

As to the petitioner's situation, the payment of Disability Living Allowance could not be 
reinstated: not because of the application of the past-presence test, as he falls within the group 
for which the UK government assumes that the past-presence test is fulfilled, but because 
other conditions of entitlement were not fulfilled throughout the period when his claim was 
disallowed.

The application of the UK legislation ceases to apply if the Norwegian legislation became 
applicable to the petitioner in accordance with the rules on applicable legislation in Article 13 
of Regulation (EEC) No 1408/71. The Court of Justice in its judgment in Case C-276/96 
(Kuusijärvi)3 decided that "the fact that the legislation of a Member State makes the right of a 
person who has ceased all occupational activity in its territory, and who thus no longer 
satisfies the conditions laid down in Article 13(2)(a) of Regulation No 1408/71, to be or to 
remain affiliated to that Member State's social security scheme conditional upon his residing 
in its territory is not such as to deprive Article 13(2)(f) of the regulation of its practical effect 
or to exclude that person from the application of all social security legislation, in particular 
that applicable by virtue of Regulation No 1408/71".

Article 13(2)(f) of Regulation (EEC) No 1408/71 lays down a conflict rule for persons who 
are not (or no longer) engaged in occupational activities. According to this rule, "a person to 
whom the legislation of a Member State ceases to be applicable, without the legislation of 
another Member State becoming applicable to him in accordance with one of the rules laid 
down in the foregoing subparagraphs or in accordance with one of the exceptions laid down 
in Articles 14 to 17 shall be subject to the legislation of the Member State in whose territory 
he resides in accordance with the provisions of that legislation alone".
                                               
1 Council Regulation (EEC) No 1408/71 of 14 June 1971 on the application of social security schemes to 
employed persons, to self-employed persons and to members of their families moving within the Community, OJ 
L 149, 5.7.1971, p. 2, as last amended by Regulation (EC) No 592/2008 (OJ L 177, 4.7.2008, p. 1).
2OJ No L 1, 3.1.1994, p. 3; and EFTA States’ official gazettes.
3 Case C-275/96 Kuusijärvi [1998] ECR I-3419, paragraph 32.
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At the time of the move to Norway in 2002, the UK legislation effectively ceased to apply to
the petitioner as he was no longer in receipt of any UK benefit that established a genuine 
connection to the UK social security system. It follows from one of the documents that the 
petitioner annexed to the petition that he was in receipt of Norwegian rehabilitation benefits 
for a certain period of time. The petitioner thus has claimed and received sickness cash 
benefits from the Member State of residence after having established his residence there. He 
also acquired insurance periods there. The Norwegian legislation therefore became applicable 
to the petitioner. The fact that the periods acquired in Norway might not be sufficient to give 
full entitlement to a Norwegian disability pension in itself does not constitute an infringement 
of EU law.

Regulation (EEC) No 1408/71 lays down a mandatory system of conflict rules that determine 
which legislation is applicable to a person who finds him or herself in a cross-border situation.

Under Regulation (EEC) No 1408/71, the legislation of the Member State of residence could 
only become applicable if the legislation of the Member State under which the person was 
covered previously ceased to apply. The petitioner effectively was subject to the social 
security legislation of his Member State of residence and benefited from that social insurance 
system after he established his residence in that Member State. The fact that he may or may 
not be entitled to other social security benefits under that system is for the national legislator 
to decide, provided that a person migrating is not treated less favourably.


