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NOTICE TO MEMBERS

Subject: Petition 1065/2010 by Dominik Kohlhagen (German) on the non-

compliance with the provisions of Directive 2004/38/EC of the 

European Parliament and of the Council, on the right of citizens 

of the Union and their family members to move and reside freely 

within the territory of the Member States, by the Belgian 

authorities

1. Summary of petition 

The petitioner complains about the way the local authorities in Saint-Gilles 

(Brussels) dealt with the residence permit request by his wife, a native of the 

Côte d'Ivoire, which was submitted on 26 February 2010. The person concerned 

explains that in spite of the French residence permit his wife already had, she 

had to write to the local commune 12 times, who finally informed her that the 

permit would be ready in November. He also underlined the fact that the local 
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commune asked his wife to, on the one hand, submit documents which are not 

included in the provisions of Directive 2004/38/EC of the European Parliament 

and of the Council on the right of citizens of the Union and their family 

members to move and reside freely within the territory of the Member States 

and, on the other, that she was asked to pay issue costs which were 10 times 

higher than those paid by Belgian nationals. The petitioner therefore asks the 

European Parliament to investigate this matter which has caused physical and 

financial restrictions for him and his wife.

2. Admissibility

Declared admissible on 15 December 2010. Information requested from 

Commission under Rule 202(6).

3. Commission reply, received on 27 January 2012

The petitioner is a German national residing in Belgium after moving from Paris 

to Brussels with his wife, a Côte d'Ivoire national. The petitioner alleges that 

several provisions of Directive 2004/38/EC1 have been infringed by the Belgian 

authorities in dealing with the request for the recognition of his wife’s right of 

residence.

The Commission’s observations

The European Commission has already contacted the petitioner who, in the 

meantime, has also lodged a complaint against Belgium.

Based on the information provided by the petitioner, the Commission asked for 

                                               
1 OJ L158, 30.04.2004, p.77
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explanations from the Belgian authorities on 8 November 2011. 

In particular, the Commission drew the attention of the Belgian authorities to the 

following allegations made by the petitioner which indicated non-compliance 

with certain provisions of Directive 2004/38/EC: 

- The authorities had asked the petitioner’s wife to produce a rental agreement 

and a criminal record and had informed her that the residence permit request 

could only be made after the official registration in Belgium of her marriage to 

the petitioner. However, neither a rental agreement nor a criminal record are 

required for the recognition of the right of residence according to Article 10(2) 

of Directive 2004/38/EC, which contains an exhaustive list of the documents 

that Member States may request in order to issue a residence permit. In addition, 

this provision does not allow national authorities to set any additional 

requirements. In this regard, the Commission has also asked the Belgian 

authorities to specify what the registration of a marriage entails as requested in 

the present case.

- The Belgian authorities had asked the petitioner’s wife for EUR 42.50 to issue 

the residence permit. However, Article 25(2) of Directive 2004/38/EC states that 

a residence permit of a family member shall be issued free of charge or for a 

charge not exceeding that imposed on nationals for the issuing of similar 

documents. Considering that national identity cards for Belgian residents 

constitute a similar document to be used as a reference under the terms of the 

aforementioned Article 25(2), the Commission asked the Belgian authorities to 

inform them whether the amount of EUR 42.50 requested for the issue of a 

residence permit of a family member, is equivalent to the amount for issuing an 
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identity card to a Belgian national. 

- The Belgian authorities had indicated that, in accordance with instructions 

from the Office des étrangers (Aliens’ Office), the request for the recognition of 

the right of residence of a spouse from a third country accompanying the EU 

citizen is comparable to a request for family reunification for a foreigner who is 

a resident of a third country. However, in the Commission’s opinion, this 

treatment of the case of the petitioner’s wife fails to have regard to the right of 

residence under Article 21 of the TFEU and Directive 2004/38/EC on family 

members from third countries who accompany an EU citizen, to exercise their 

right to move freely.

Conclusion

The Commission will continue to examine this case in light of the opinion 

expressed by the Belgian administration and will inform the European 

Parliament of the decision to be taken.

4. Commission reply (REV), received on 28 September 2012

The Belgian authorities have just informed the Commission that the ‘application 

for a residence card of a family member’ for the petitioner’s Ivorian wife was 

lodged on 17 June 2010. 

They explained that the file relating to the petitioner’s wife took longer to 
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process than normal. The Belgian authorities revealed that the petitioner’s wife 

had received a ‘five-month registration certificate, which was valid until 16 

November 2010.  This was considered a temporary certificate covering the 

period during which the file was being processed before a definitive card was 

issued.

They explained that this period gave the immigration ministry time to open a 

case file and reach a substantive decision on the application. 

Subsequently, the petitioner’s wife received an F-type card (residence card of a 

family member of an EU citizen, in electronic form), dated 7 December 2010. A 

period of nearly six months (from 17 June 2010, when the application was 

lodged, until 7 December 2010, when the ‘F’ card was issued) seems consistent 

with Articles 9 and 10 of Directive 2004/38/EC as regards the maximum period 

of six months for processing the file, from the submission of the application to 

the issuing of the residence card of a family member of an EU citizen.

However, the Commission considers the other explanations provided by the 

Belgian authorities on the question of the costs which the applicant had to pay to 

be insufficient. Article 25(2) of Directive 2004/38/EC states that a family 

member residence card shall be issued free of charge or for a charge not 

exceeding that imposed on nationals (in this case Belgians). Furthermore, the 

latest reply from the Belgian authorities concerning the documents required of a 

family member does not specify whether the standard list of the form called 

‘Model 2’ still requires a rental agreement and a copy of the police record to be 

submitted. A requirement for systematic production of these two documents is 

not permitted in accordance with Directive 2004/38/EC, and reference to them 
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should be removed from the standard text of ‘Model 2’, which is given to all 

applicants for a residence card of a family member of an EU citizen.  

Given that no conclusive answer to these questions has been received, the 

Commission will contact the Belgian authorities and keep the European 

Parliament informed as to the reply it receives. 

5. Commission reply (REV II), received on 30 April 2013

On receipt of the petition and a complaint addressed directly to it by the 

petitioner, the Commission twice contacted the Belgian authorities. The latest 

reply from them dated September 2012 clarified the second matter raised by the 

petitioner, that is to say the difference in administrative fees payable by 

European citizens on the one hand and family members who are not Member 

State nationals on the other.

Under Directive 2004/38/EC on freedom of movement, no administrative 

formalities other than registration may be required of European citizens, 

although they may if they wish apply for a residence card, which simply 

confirms that they are resident in the host Member State.

The directive states that residence cards must be issued to family members who 

are not nationals of a Member State where the intended duration of their period 

of residence exceeds three months. 



CM\938819EN.doc 7/7 PE480.714v01-00

EN

The Belgian authorities indicated that fee for issuing a residence card to the 

petitioner’s wife in fact covered three separate administrative formalities, that is 

to say registration and family unification, as well as the residence card

application.

The substantial difference between fee payable by the petitioner on the one hand 

and his spouse on the other is due to the fact that the petitioner paid the 

registration fee alone and did not apply for a residence card.

The fees for first and third set of administrative formalities – registration and 

residence card application – also apply to European citizens completing these 

formalities in Belgium and are the same as for Belgian nationals seeking to 

register and applying for a Belgian identity card. 

Members of the family of a Belgian citizen applying for family reunification 

must complete the same formalities as members of the family of a European 

citizen resident in Belgium. The fee (€ 15 at the time) is the same in both cases.

Conclusion

The Commission does not therefore consider the practices followed by the 

Belgian authorities to be discriminatory. 


