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recognition of his professional qualifications in Austria

1. Summary of petition

The petitioner feels restricted in his rights as an EU citizen because his professional 
qualifications as an assessor of the safety of cosmetic products under Directive 76/768/EEC 
and Regulation (EC) No 1223/2009 are not recognised in Austria.

2. Admissibility

Declared admissible on 21 October 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 17 February 2012

Article 7a (1) (e) of the Cosmetics Directive (Directive 76/768/EEC) establishes that the 
safety assessor "must hold a diploma as defined in Article 1 of Directive 89/48/EEC in the 
field of pharmacy, toxicology, dermatology, medicine or a similar discipline". Directive 
89/48/EEC was replaced by the Professional Qualifications Directive 2005/36/EC1.

The level of the diploma within the meaning of the former Directive 89/48/EEC corresponds 
to the level now defined in Article 11(d) of Directive 2005/36/EC, that is a "diploma 
certifying successful completion of training at post-secondary level of at least three and not 
more than four years' duration, or of an equivalent duration on a part-time basis, at a 
university or establishment of higher education or another establishment providing the same 

                                               
1 Directive 2005/36/EC of the European Parliament and of the Council of 07/09/2005 on the recognition of 
professional qualifications (Official Journal L 255 of 30/09/2005).
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level of training, as well as the professional training which may be required in addition to 
that post- secondary course".

According to article 10 (2) of Regulation (EC) n° 1223/2009, which will replace Directive 
76/768/EEC on 11 July 2013, the safety assessor should be “a person in possession of a 
diploma or other evidence of formal qualifications awarded on completion of a university 
course of theoretical and practical study in pharmacy, toxicology, medicine or a similar 
discipline or a course recognized as equivalent by a Member State”.

According to article 3 (1) (c) of Directive 2005/36/EC ‘evidence of formal qualifications’
means 'diplomas, certificates and other evidence issued by an authority in a Member State 
designated pursuant to legislative, regulatory or administrative provisions of that Member 
State and certifying successful completion of professional training obtained mainly in the 
Community. […]'

In the present state of law, although the specific Directive 76/768/EEC sets minimum training 
requirements for safety assessors, it does not as such foresee any recognition mechanisms. 
Therefore, Directive 2005/36/EC applies to the recognition of qualifications of fully qualified 
safety assessors who want to access this profession in another Member State. Directive 
2005/36/EC applies only to professional recognition and not to academic 
recognition/equivalence of diplomas, which remains the competence of the individual 
Member States. 

Conclusion

From the elements brought forward by the petitioner and in the present state of law, it cannot 
be concluded that there is a breach of EU law by the Austrian authorities. Indeed, the 
Commission is not in a position to assess the individual case of the petitioner due to the lack 
of essential information, such as: copy of the petitioner's relevant diplomas and certificates 
and exchanges of correspondence with the Austrian competent authorities in charge of the 
recognition of professional qualifications (in particular the alleged decision refusing to 
recognize the petitioner's qualifications obtained in Germany).

4. Further Commission reply, received on 24 October 2012 (REV)

By letters of 17.07.2012 and 13.09.2012, the petitioner provided complementary information 
on his exchanges of correspondence with the Austrian authorities, notably the refusal by the 
Austrian authorities on 14.08.2012 to grant to the petitioner the authorisation  pursuant to 
§73(2) of the Food Safety and Consumer Protection Act (LMSVG)1 for the toxicological 
assessment of cosmetics.

Both the Cosmetics Directive 76/768/EEC and Regulation (EC) No 1223/20092 set only 
minimum training requirements for safety assessors. However, in the present state of the law, 
Member States are free to set higher standards provided they comply with the relevant 
                                               
1 Lebensmittelsicherheits- und Verbraucherschutzgesetz (LMSVG – Food Safety and Consumer 
Protection Act)
2 Regulation (EC) No 1223/2009 will replace Directive 76/768/EEC on 11 July 2013
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provisions of Directive 2005/36/EC when they recognise professional qualifications acquired 
in other Member States.

From the documentation provided, if the safety assessment is carried out in Austria on a 
freelance basis, an authorisation is required pursuant to §73(2) of the LMSVG in conjunction 
with §§3 and 4 of the Food Certifiers Order1. In order to grant such an authorisation, the 
Austrian authorities require, inter alia, a proof of an uninterrupted period of three years of 
experience in the assessment of cosmetic products.

The Austrian authorities justified their decision of 14.08.2012 to reject the petitioner's 
application of 26.08.2011 on the fact that the petitioner has provided insufficient proof of his 
relevant experience, despite the authorities' explicit request of 02.01.2012 to the petitioner. 
This decision has therefore been based on the available documents, which were analysed by 
the Austrian authorities but considered insufficient to grant the authorisation. 

This decision by the Austrian authorities is subject to appeal under national law, as a 
complaint against this decision can be lodged before the administrative tribunal or the 
Constitutional Court within six weeks. However, the Commission has not been informed 
whether the petitioner has lodged such an appeal.

Conclusion

From the new elements brought to the attention of the Commission, and in the present state of 
the law, it is not possible to prove that an alleged infringement of Directive 2005/36/EC has 
actually been committed by the Austrian authorities. Indeed, the decision of the Austrian 
authorities dated 14.08.2012, by which they refuse to grant to the petitioner an authorization 
as a safety assessor of cosmetic products, has been based on the lack of proof regarding the 
required three years' experience in the field. Therefore, this decision seems compliant with the 
procedure for the mutual recognition of professional qualifications as set out in Directive 
2005/36/EC, in particular its Article 51. 

Moreover, the Commission does not have sufficient factual information to assess more in 
depth the content of the justification on which the refusal decision has been based (i.e. a 
detailed assessment of the petitioner's professional qualifications as compared to the ones 
required in Austria to access the profession of safety assessor of cosmetic products).

5. Further Commission reply (REV II), received on 30 April 2013 

The petitioner feels restricted in his rights as an EU citizen because the Austrian authorities 
refused, by letter dated 14.08.2012 (and notified to the petitioner on 13.09.2012), to grant him 
an authorisation pursuant to §73(2) of the Food Safety and Consumer Protection Act 
(LMSVG) 2 for the toxicological assessment of cosmetics.

By letter of 03.01.2013, the petitioner provided complementary information on the appeal he 
has lodged on 23.10.2012 before the Austrian Constitutional Court against this decision, 
                                               
1 Lebensmittelgutachterverordnung
2 Lebensmittelsicherheits- und Verbraucherschutzgesetz (LMSVG – Food Safety and Consumer Protection Act).
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notably the fact that he has failed to find a lawyer to sign the appeal. The petitioner also 
claims that the qualification requirements to access the profession as safety assessor in Austria 
are higher if the profession is to be pursued on a self-employed rather than employed basis.

As stated in the previous Commission’s observations, both the Cosmetics Directive 
76/768/EEC and Regulation (EC) No 1223/2009 1 set only minimum training requirements 
for safety assessors. In the present state of the law, Member States are allowed to set higher 
standards, provided that they comply with the relevant provisions of the Professional 
Qualifications Directive 2005/36/EC when they proceed with the recognition of professional 
qualifications acquired in other Member States. To date, no evidence proving an infringement 
to Directive 2005/36/EC by the Austrian authorities in this case has been provided.

The complementary information provided also confirms that the decision by the Austrian 
authorities is subject to appeal under national law, which is in line with Article 51(3) of 
Directive 2005/36/EC. To be valid under national law, the appeal has to meet the following 
conditions: it has to be lodged before the administrative tribunal or the Constitutional Court, 
within six weeks of its notification, and has to be signed by a lawyer, unless the petitioner 
proves his incapacity to bear the costs of such a procedure. According to the information 
provided, the petitioner has indeed lodged an appeal within the prescribed deadline before the 
Austrian Constitutional Court. However, the appeal had not been signed by a lawyer and the
petitioner has not proved his incapacity to bear the costs involved. It therefore appears that all 
the conditions to lodge an appeal under national law have not been met. The assessment of the 
proportionality of the lawyer’s signature requirement is not explicitly covered by Directive 
2005/36/EC.

Moreover, the alleged differences in the level of qualifications required by the Austrian 
authorities to pursue the profession between employees and self-employed individuals do not 
seem per se to infringe the provisions of Directive 2005/36/EC. It may be the case that safety 
assessors acting in a self-employed capacity have additional professional responsibilities or 
are entitled to pursue professional activities that the employees are not, which may require 
higher qualifications. In the light of the available information, there is no evidence that 
holders of qualifications obtained in other Member States are discriminated against in 
comparison with holders of Austrian qualifications.

Conclusion
From the elements most recently brought to the attention of the Commission, and in the 
present state of the law, it is still not possible to prove an alleged infringement of Directive 
2005/36/EC on the part of the Austrian authorities.

                                               
1 Regulation (EC) n° 1223/2009 will replace Directive 76/768/EEC on 11 July 2013.


