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NOTICE TO MEMBERS

Subject: Petition 883/2011 by Motoristas da Patinter (Portuguese), on behalf of
‘Motoristas da Patinter’ (Patinter Drivers), on alleged irregularities 
committed against goods transport drivers by their respective employers

1. Summary of petition

‘Motoristas da Patinter’ is the name of a road transport drivers’ group that wishes to remain 
anonymous. They complain about their employer ‘Patinter Portuguesa de Automóveis 
Transportadora S.A.’, based in Mangualde, Portugal, stating that they have been forced to 
provide transport services both in Portugal and abroad for the said company without the 
necessary conditions under European legislation being respected, chiefly as concerns rest 
times and the pay to which they claim they are entitled. They maintain that they fear reprisals 
from the employer, for instance that they may be dismissed, which explains why they have 
not taken the matter up in the national courts. They ask for the help of the European Union’s 
institutions.

2. Admissibility

Declared admissible on 5 December 2011. .Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 30 April 2013

The Commission's observations

Regulation (EC) N° 561/20061 lays down the rules on driving time, breaks and rest periods 
                                               
1 Regulation (EC) No 561/2006 of the European Parliament and of the Council of 15 March 2006 on the 
harmonisation of certain social legislation relating to road transport and amending Council Regulations (EEC) 
No 3821/85 and (EC) No 2135/98 and repealing Council Regulation (EEC) No 3820/85 (OJ No L 102, 
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for professional drivers with the aim to harmonize the conditions of competition, improve 
working conditions and road safety. In addition, Directive 2002/15/EC1 establishes minimum 
requirements in relation to the organisation of the working time of persons performing mobile 
road transport activities. 

Article 10(1) of Regulation (EC) N° 561/2006 prohibits performance-based remuneration of 
drivers related to the amount of goods transported and/or the distances driven, if such 
remuneration would endanger road safety and/or encourage non-compliance with this 
Regulation. The national authorities are obliged to ensure that these rules are observed by all 
drivers and transport undertakings concerned. 
The petitioners claim that the company gives a wage supplement of 0.06 Euro per kilometre 
travelled. It is the obligation of the national enforcement authorities in Portugal to carry out 
comprehensive checks at the companies' premises in order to verify whether or not the 
company complies with the relevant EU rules. If during the checks the enforcement 
authorities detect irregularities and/or evidence of kilometre-based remuneration endangering 
road safety they should impose a penalty as envisaged in the national penalty system 
established in line with Article 19 of Regulation (EC) No 561/2006. It is to be noted that 
breaching Article 10 of the Regulation is regarded as a very serious infringement according to 
Commission Directive 2009/5/EC2.

The petitioners also criticize the company's work patterns and remuneration conditions. 
Allegedly, these arrangements make them spend two or more consecutive weekends as well 
as public holidays abroad, for which they receive neither remuneration, nor compensatory 
leave, nor any food allowance. 

Whilst the obligation to take a regular weekly rest of minimum 45 hours at least every 
fortnight is required by Regulation (EC) N° 561/2006, the actual place of taking this rest by a 
driver is not specified. Article 8 of this Regulation stipulates that a driver may choose to take 
his daily rest and reduced weekly rest away from base in a vehicle, if it is stationary and has 
suitable sleeping facilities. The fact that regular weekly rest is not covered by this provision 
implies that such a regular weekly rest should not be taken in the vehicle.  

Directive 2002/15/EC specifies in its Article 4 that the mobile worker's  working time may 
not exceed 48 hours per week, averaged over not more than 4 months. Article 3(1) adds that 
'working time' includes any time during which the worker 'cannot dispose freely of his time 
and is required to be at his workstation, ready to take up normal work, with certain tasks 
associated with being on duty … or under the general conditions negotiated between the 
social partners and/or under the terms of the legislation of the Member States'. However, in 
accordance with Article 3(a) breaks and rest periods, as well as, without prejudice to the 
national legislation or social partners' agreements, availability periods shall be excluded from 
working time. 
Article 7 of Directive 2002/15/EC also requires that Member States ensure that compensation 

                                                                                                                                                  
11.4.2006, p. 1).
1 Directive 2002/15/EC of the European Parliament and of the Council of 11 March 2002 on the organization of 
the working time of persons performing mobile road transport activities (OJ L 80, 23.3.2002, p.35).
2 Commission Directive 2009/5/EC of 30 January 2009 amending Annex III to Directive 2006/22/EC of the 
European Parliament and of the Council on minimum conditions for the implementation of Council Regulations 
(EEC) Nos 3820/85 and 3821/85concerning social legislation relating to road transport activities (OJ L 29, 
31.1.2009, p.45).
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for night work is given to a driver in accordance with the national legislative measures or 
agreements between the two sides of industry if such compensation does not jeopardize road 
safety. However, this Directive does not cover minimum daily or weekly rest periods, which 
are covered by Regulation (EC) n° 561/2006. 

Rates of remuneration are outside the scope of EU labour legislation, according to Article 153 
TFEU, and therefore remain a matter for decision by each Member State of the EU.

In addition, in the field of health and safety of workers at work, at the EU level, the 
Framework Directive 89/391/EEC1, which is the main piece of legislation in this field, lays 
down the general principles concerning the prevention of occupational risks, the protection of 
safety and health, the elimination of risk and accident factors, and the information, 
consultation and training of workers. It requires the employer to evaluate all risks relating to 
the health and safety of workers, to put in place preventive measures and to provide
appropriate protection. In specific situations it will therefore follow from the assessment of 
risks which measures need to be taken. This Directive applies to all sectors of activity.

Conclusion
All EU Member States must make sure that their national laws protect the rights laid down by 
the abovementioned EU directives in the field of working time and protection of safety and 
health at work. The petitioners should contact the national authorities competent for these 
matters if they consider that their employer violates the rules on the health and safety 
protection of workers. These authorities are in the best position to investigate the case taking 
into account the particular factual background and the national legal context.

                                               
1 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improvements in 
the safety and health of workers at work, OJ L 183, 29.6.1989, p. 1.


