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NOTICE TO MEMBERS

Subject: Petition 1026/2012 by Christopher Gilchrist (British), on the release of 
information and codes relating to computer games if the server manager 
ceases to provide services

1. Summary of petition

The petitioner argues that all information and codes relating to computer games should be 
released if the manager of the servers by means of which the game is played ceases his 
operations. In such a case, it should be possible for any person to take over the administration 
of the game free of charge or at cost price. In the petitioner’s view, legislation is needed for 
this purpose, because players have often invested in games, computer game add-ons and 
sometimes also virtual money. According to the petitioner, businesses take unfair advantage 
of the fact that consumers have bought virtual money, and the investments made by 
consumers often go to waste. The petitioner considers that, where games are concerned, 
consumers are insufficiently protected, and calls for legislation.

2. Admissibility

Declared admissible on 5 December 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 30 April 2013

The petitioner draws attention to the loss of value to consumers when online gaming sites 
cease their business. The petitioner suggests additional legislation that would in this case give 
far-reaching rights to the consumer, including the reimbursement of virtual belongings and the 
passing of the rights to the game from the game provider to any other partner willing to 
continue hosting the game.

The Commission's observations
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As regards the consumer protection afforded by EU law, and the petitioner's request for 
further EU legislation to increase consumer protection in this field, Directive 2005/29/EC on 
unfair commercial practices1 prevents traders from engaging in misleading and aggressive 
commercial practices. Its provisions require that traders operate in accordance with 
professional diligence and that they do not distort the economic behaviour of consumers by 
inducing them to enter transactions they would not have entered otherwise. Furthermore, 
Directive 93/13/EEC on unfair terms in consumer contracts2 provides that contract terms 
should be written in a plain and intelligible language and that a contract term causing a 
significant imbalance between the parties to the detriment of the consumer shall be regarded 
as unfair and as such shall not be binding. It could be argued that the practice referred to in 
the petition of gaming businesses retaining ownership of positive account balances after the 
contract has come to an end might be considered unfair, in particular in view of point (f) in 
the Annex to Directive 93/13/EEC which refers to clauses "permitting the seller or supplier to 
retain the sums paid for services not yet supplied by him where it is the seller or supplier 
himself who dissolves the contract". It is however primarily for Member States to assess in a 
specific case whether an online practice should be deemed unfair under Directive 2005/29/EC 
or Directive 93/13/EEC.

In its role of guardian of the Treaty, the Commission regularly monitors Member States to 
ensure that they correctly enforce the relevant EU acquis and facilitates the task of competent 
enforcement authorities, which can notably cooperate within the Consumer Protection 
Cooperation (CPC) Network. For example, in 2012 the Commission coordinated an EU-wide 
screening of websites ("sweep") selling games, books, videos and music which can be 
downloaded in this context.  The check found that over 75% of these websites do not appear 
to comply with consumer protection rules. Websites selling games made up the biggest part of 
the check run simultaneously by national enforcement authorities. Most of them were found 
to contain unfair terms and on average to present 5 issues of legal conformity per site. 

A review of the way in which the harmonised consumer protection rules are enforced across 
the EU is currently on-going and will be the key topic of this year's Consumer Summit.

At the latest by 13 June 2014 Directive 2011/83/EU on Consumer Rights will come into 
effect, giving additional rights to consumers of digital products online. The obligations for 
pre-contractual information on digital content are by now harmonised. It will hence have to be 
clearer, including about the product's compatibility with hardware and software and the 
application of any technical protection measures. The consumer will have a right of 
withdrawal unless he has consented to the beginning of the performance of the contract during 
the withdrawal period and has acknowledged that he will consequently lose the right to 
withdraw from the contract.

In order to ensure that these new provisions have an impact for consumers of digital content, 
including online games, the Commission is planning to issue guidelines to national 
enforcement authorities on the application of the information obligations.

No additional legislation specifically aimed at gamers suffering from a discontinuation of the 
                                               
1 OJ L 149, 11.6.2005, p. 22.

2 OJ L 095, 21.4.1993, p. 29.
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game they have invested in is at this moment considered.

Conclusion

Since it is the primary competence of the national authorities and courts to investigate any 
potentially misleading practices of companies operating on their territory, and should the 
Petitioner feel that his rights as a consumer have been infringed, he should report his case to 
the UK consumer authority whose contact details are the following:

Office of Fair Trading
Fleetbank House
2-6 Salisbury Square
London EC4Y 8JX
E-mail: enquiries@oft.gsi.gov.uk
Website: http://www.oft.gov.uk   

The Commission adopted, in 2013, a Report on the application of Directive 2005/29/EC. This 
Report, in particular, provides a list of the most common unfair commercial practices 
encountered in the Member States, including in practices carried out online.

Directive 2011/83/EU on Consumer Rights will from June 2014 give consumers of digital 
content some additional rights regarding pre-contractual information and the Commission will 
aim to ensure that these will be enforced in an effective manner guaranteeing that consumers 
will fully benefit from the new transparency rules. 

At the same time, measures are being taken in order to step up, at national level, the correct 
enforcement of the acquis whilst improving also the transnational enforcement cooperation, in 
order to better seize illegitimate practices spreading online.


