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1. Summary of petition

The petitioner, who worked in Germany for 30 years and has lived in France since 2001, 
where she retired in 2009 at the age of 60, notes that her husband has no source of income and 
will not be entitled to a pension until 2017. Despite the fact that she already pays taxes in 
France, she received a demand from the German authorities in August 2012 for payment of 
EUR 5 000 by way of tax arrears on her German pension, which, in her view constitutes 
double taxation. She also objects to the fact that the German authorities are failing to take 
account of the fact that her husband has no form of income and are not authorising ‘splitting’ 
arrangements as for those resident in Germany.

2. Admissibility

Declared admissible on 14 February 2013. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 30 April 2013

‘The petitioner has lived in France since 2001, having worked in Germany for nearly 
30 years. In August 2012, the Finanzamt Neubrandenburg asked her to pay tax on her 
German pension, backdated to the first day of her retirement, by 22 October 2012. She had 
already declared all her income, including her German pension, to the French Trésor Public
and had thus paid her tax in France.

The petitioner complains that the German Finanzamt does not authorise ‘splitting’ 
arrangements as for those resident in Germany. She argues that this difference in treatment 
infringes the principles of European law. In fact, if she must pay this tax, she would like to
enjoy the same benefits as German residents who pay it, including the benefit of ‘splitting’ 
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arrangements. 

The petitioner further asks why she was not advised previously of these obligations, given that 
the law in question was passed in 2005. Finally, she notes that she received EUR 13 765 from 
her German pension for 2011 and has been asked to pay EUR 1 727.03 for that year, whereas 
she only receives EUR 1 700 a month on which to live with her husband (total of her German 
pension, EUR 160 from her French pension and a supplementary company pension). 

Commission observations

German tax legislation

The requirement that French residents in receipt of a German pension file a tax return in 
Germany is based on Article 49(1)(7), of the German Income Tax Law (EStG). This 
requirement was introduced under Article 1(23) of the German Old Age Income Act 
(Alterseinkünftegesetz) of 5 July 2004 [Federal Collection of Laws (BGBl.) 2004, part 1, 
No 33, p. 1427] reforming taxation of pensions in Germany, which entered into force on 
1 January 2005 and thus applied from the 2005 assessment period onwards.

In general, resident and non-resident taxpayers are treated differently under German income 
tax rules. In Articles 1(3) and 1a EStG, the German law lays down the conditions under which 
non-residents can apply for taxation as residents. This is the case if at least 90 % of the 
income is subject to German taxation or the income not subject to German tax is below the 
basic allowance (EUR 8 130 for 2013).

Under Article 1a, paragraph 2, EStG, spouses who are resident not in Germany but in another 
Member State of the EU/EEA may opt for ‘splitting arrangements’, in which case the income 
of both spouses is taken into account for the purpose of calculating the 90 % ceiling and the 
basic allowance is doubled.

Absence of income tax harmonisation within the EU

At the present stage of development of Union law there is little harmonisation in the area of 
direct taxation. In the absence of harmonisation, taxation (including double taxation 
conventions) falls essentially within the competence of Member States. Therefore, Germany 
is free to structure its income tax law (tax base and tax rates) at its discretion, according to its 
needs. 

In the exercise of this competence, however, Germany has to respect its obligations under the 
Treaty on the Functioning of the European Union. Germany is not allowed to discriminate on 
the basis of nationality or to create or maintain discrimination against nationals of any other 
Member State who exercise their freedoms under the EU Treaty. Similarly, it cannot apply 
unjustified restrictions on those freedoms.

Compatibility of German income tax laws with EU legislation

The relevant German legislation, in particular Articles 1 and 1a EStG, is analysed in detail 
below. As that analysis illustrates, German law does not infringe Union law. 

a) Distinction between residents and non-residents
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As far as the distinction between resident and non-resident taxpayers is concerned, it is settled 
case-law of the Court of Justice that ‘in relation to direct taxes, the situations of residents and 
of non-residents are generally not comparable’ (see judgment of the Court of Justice in Case 
C-234/01, Gerritse, paragraph 43). A detailed explanation of that accepted different treatment 
is given in the judgment of the Court of Justice in Schumacker (C-279/93), paragraphs 32 et 
seq.:

‘31 In relation to direct taxes, the situations of residents and of non-residents are not, as a 
rule, comparable.

32 Income received in the territory of a Member State by a non-resident is in most cases only 
a part of his total income, which is concentrated at his place of residence. Moreover, a non-
resident’s personal ability to pay tax, determined by reference to his aggregate income and 
his personal and family circumstances, is more easy to assess at the place where his personal 
and financial interests are centred. In general, that is the place where he has his usual abode. 
Accordingly, international tax law, and in particular the Model Double Taxation Treaty of the 
Organization for Economic Cooperation and Development (OECD), recognizes that in 
principle the overall taxation of taxpayers, taking account of their personal and family 
circumstances, is a matter for the State of residence.

33 The situation of a resident is different in so far as the major part of his income is normally 
concentrated in the State of residence. Moreover, that State generally has available all the 
information needed to assess the taxpayer’s overall ability to pay, taking account of his
personal and family circumstances.

34 Consequently, the fact that a Member State does not grant to a non-resident certain tax 
benefits which it grants to a resident is not, as a rule, discriminatory since those two 
categories of taxpayer are not in a comparable situation.’

b) Comparability of the situations of residents and of non-residents

During that case, the Court of Justice also identified the situations in which the situations of 
resident and non-resident taxpayers are comparable (‘Schumacker’ principle). The Court of 
Justice held on this point in Schumacker that ‘the position is different, however, in a case such 
as this one where the non-resident receives no significant income in the State of his residence 
and obtains the major part of his taxable income from an activity performed in the State of 
employment, with the result that the State of his residence is not in a position to grant him the 
benefits resulting from the taking into account of his personal and family circumstances. 
There is no objective difference between the situations of such a non-resident and a resident 
engaged in comparable employment, such as to justify different treatments as regards the 
taking into account for taxation purposes of the taxpayer’s personal and family 
circumstances. In the case of a non-resident who receives the major part of his income and 
almost all his family income in a Member State other than that of his residence, 
discrimination arises from the fact that his personal and family circumstances are taken into 
account neither in the State of residence nor in the State of employment.’

In Gschwind (C-391/97), the Court of Justice defined how the term ‘the major part of his 
income’ should be interpreted. It confirmed that the threshold of 90 % provided for under 
German legislation and the amount of EUR 16 260 (at that time DEM 24 000) after which 
equal treatment of resident and non-resident taxpayers applied was in keeping with Union 
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law. It stated on this point: ‘However, by laying down a percentage threshold and an absolute 
threshold for income respectively taxable in Germany and not subject to German tax, the 
German legislation takes account specifically of the possibility of taking into consideration, 
on a sufficient tax base, of the personal and family circumstances of taxpayers in the State of 
residence.’

c) Basic income

Under Article 32b EStG, the basic income is intended to guarantee that no income tax is 
assessed on essential minimum income.  As the situations of resident and non-resident 
taxpayers are not, as a rule, comparable, it is right to reserve this tax-free allowance for 
resident taxpayers, as the essential minimum income of non-residents should be taken into 
account in their State of residence (see, in detail, judgment of the Court of Justice of the 
European Union of 12 June 2003 in Case C-234/01, Gerritse). 

However, it should be noted that Germany does not reduce that allowance for non-resident 
taxpayers who receive all or almost all their global income from German sources. Therefore, 
this category of non-resident taxpayers is subject to the same treatment as resident taxpayers 
(Article 1(3) EStG). This practice is in keeping with the case-law of the Court cited above.

d) ‘Splitting’

It is clear from the findings of the Court of Justice in Schumacker and in subsequent cases that 
it is legally correct, when considering if the ‘Schumacker’ principle applies, to have regard 
solely to the situation of the person working in Germany and thus to ignore the situation of the 
spouse not working in Germany. In fact, Germany has no fiscal ties with a spouse who 
receives no income from a German source. Thus, at this stage of taxation, Germany is only 
obliged to take into account the income and the situation of the person working in Germany. 
Obviously, if the German authorities conclude that a person who has worked in Germany and 
is thus in receipt of a German pension may be treated as a resident taxpayer, that person can 
claim all the tax benefits of a person with the status of resident, including ‘splitting’ 
arrangements.

However, as ‘splitting’ is allowed in the case of joint taxation of two persons (couple), the 
fact that Germany also takes account of the spouse’s foreign income at a second stage is in 
keeping with Union law. 

Feedbacks effects 

The petitioner's assertion that the requirement for foreign tax residents with a German pension 
to file a tax return in Germany was imposed retroactively is not correct. The current wording 
of Article 49(1)(7) EStG, which provides for the above requirement, was introduced under 
Article 1(23) of the Old Age Income Act (Alterseinkünftegesetz) of 5 July 2004, which 
entered into force on 1 January 2005 and thus applied from the 2005 assessment period 
onwards. This law therefore only applied to later cases and cannot therefore have any 
feedback effects. Thus, taxpayers had sufficient time to familiarise themselves with that new 
law. The legal principle of ignorantia legis non excusat applies fully to such a situation. 

The Commission understands the problems of elderly persons filing a tax declaration in a 
foreign country. The fulfilment of these tax obligations in Germany is more difficult, 
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especially if several years in the past are concerned. However, this cannot cancel the legal 
obligation to declare income and pay taxes in Germany. Elderly or sick German residents are 
faced with the same obligations.

Double taxation of income

a) Double taxation convention between Germany and France

There is no Union rule of law stipulating the State of taxation of taxpayers who have fiscal 
ties with several Member States. Taxation rights are allotted under bilateral double taxation 
conventions between the Member States. The application and interpretation of those 
conventions per se is not governed by Union law. 

In the petitioner’s specific case, the pension paid to her should be assessed in light of Article 
13(8) of the double taxation convention (private pensions taxable in the recipient’s State of 
residence) or Article 14(2) of that convention (pensions paid by government social security 
agencies taxable in the State of the agency). Any such assessment will depend on the title 
under which each pension is paid and, as this is an individual case, that is a matter solely for 
the national authorities.

b) Overtaxation by German tax authorities of pension already taxed

As explained above, we cannot determine if Germany is entitled to assess income tax on 
pensions which have already been taxed, as that depends on the title under which the pension 
in question is classed by the national authorities.

Article 25 of the double taxation convention between Germany and France makes provision 
for an amicable settlement procedure in order to avoid taxation which is not in keeping with 
the convention. The different titles given to and/or double taxation of pensions by Germany 
and France is a question which should be settled under the amicable settlement procedure 
provided for in the convention between Germany and France.

However, as a rule of thumb under Union law, the fact that one Member State has already 
taxed a particular type of income does not prevent another Member State from taxing that 
income again if it concludes that it too has a right of taxation. 

c) Elimination of double taxation 

It should be added that, even though the proper functioning of the internal market may well 
depend on the elimination of double taxation and related problems, the Member States are 
under no specific obligation in that respect. In the absence of Union measures to unify or 
harmonise taxation, the Member States are competent to define the criteria for allocating their 
powers of taxation, either unilaterally or under a convention, especially with a view to 
eliminating double taxation [judgment of 12 May 1998 in Gilly (Case C-336/96, paragraphs 
24 and 30)]. The Member States exercise those powers by entering into double taxation 
conventions, which are applied by their competent authorities in cross-border cases. As the 
ECJ pointed out recently in Ciba (judgment of 15 April 2010 in Case C-96/08), ‘double 
taxation … does not alone constitute a restriction prohibited by the Treaty. In that regard, 
double taxation conventions are designed to eliminate or mitigate the negative effects on the 
functioning of the internal market resulting from the coexistence of national tax systems 
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referred to in the preceding paragraph.’

Thus, any additional taxation caused by the fact that German income is taxed both in 
Germany and in France does not currently conflict with Union law. In fact, as stated 
previously, double taxation can be mitigated under the double taxation convention between 
France and Germany.

Political rationale 

Finally, it should also be noted that the Commission is aware that problems such as those of 
the petitioner can frequently arise in cross-border situations despite the existence of bilateral 
double taxation conventions that should resolve them. The Commission considers that these 
problems carry the risk of jeopardising the smooth functioning of the internal market and is, 
therefore, taking steps at a political level to attempt to resolve them. In its 2010 
Communication on removing cross-border obstacles for EU citizens, it examined how 
disputes between tax authorities over taxing rights, complicated claim procedures, lack of 
clear information and other problems of mismatches between tax systems can create 
difficulties for EU citizens who are active across borders1. In addition, on 11 November 2011 
the Commission adopted a Communication on possible ways to address double taxation of 
both individual and corporate taxpayers within the EU, with a view to evaluating and 
subsequently presenting possible solutions such as a binding arbitration mechanism2.
As a follow-up to this Communication, the Commission will now, in an impact assessment, 
examine the problems and possible solutions in detail in order to identify the most appropriate 
action at EU level to tackle double taxation. In order to carry out this impact assessment, the 
Commission has prepared a roadmap3 outlining the overall approach planned.

Orders sought

The Commission has not identified any element of the relevant German legislation that 
suggests that Union law has been infringed. Therefore, the petitioner’s problem comes solely 
within the jurisdiction of the Member States concerned, namely Germany and France.

The petitioner is therefore advised to contact the national tax authorities, so that her tax 
situation can be evaluated. Firstly, they will need to establish if this German pension is 
taxable in Germany or in France. If it is taxable in Germany, they will then need to establish if 
the petitioner qualifies for ‘splitting’ arrangements. If it transpires that the German pension 
should not have been taxed in France, the petitioner should contact the French authorities in 
order to claim a rebate.

                                               
1http://ec.europa.eu/taxation_customs/resources/documents/taxation/gen_info/tax_policy/com(2010)769_en.pdf  
2http://ec.europa.eu/taxation_customs/resources/documents/common/whats_new/com(2011)712_en.pdf
3http://ec.europa.eu/governance/impact/planned_ia/docs/2013_taxud_001_arbitration_for_double_taxation_disp
utes_en.pdf


