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NOTICE TO MEMBERS

Subject: Petition 0534/2005 by Bob Higgins (Irish), on behalf of Aghancon 
Concerned Residents Association, on the environmental effects of an 
illegally built sawmill.

1. Summary of petition

The petition concerns the negative environmental effects caused by an allegedly illegally built 
sawmill. The petitioner also objects to the actions and inactions of the relevant authorities in 
Ireland, who did not carry out an environmental impact assessment and failed to inform the 
local bodies of the possible pollution of the rivers and wells. The petitioner states that the 
activity of the sawmill is in contravention of the EU drinking water directive and the waste 
framework directive.

2. Admissibility

Declared admissible on 7 October 2005. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 10 October 2006.

The petitioner is concerned about the environmental effects of a wood-treatment plant located 
at Leap Castle, Roscrea, County Offaly, Ireland. The plant was developed without any prior 
development consent in the mid-1990s. No effective enforcement action was taken by the 
local or other authorities against the illegal development which involved chemical 
contamination by chromium of soil and groundwater. 

The Commission is aware of this plant from a previous complaint on the same subject. The 
plant has treated wood using creosote and copper chrome arsenic, both toxic substances. In a 
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2004 report, Ireland's Environmental Protection Agency confirmed that there had been serious 
contamination of soil and groundwater and private wells as a result of improper handling of 
copper chrome arsenic. 

The Commission has cited the plant in a case that has recently been referred to the European 
Court of Justice against Ireland1 in relation to Directive 85/337/EEC2 on the assessment of the 
effects of certain public and private projects on the environment (the “EIA Directive”) as 
amended by Directive 97/11/EC3. In this case, the Commission takes issue on 

 an interpretation by the Irish authorities according to which the directive does not 
oblige Member States to ensure that development consent (covering in an Irish 
context, "planning permission") is obtained before projects are executed; 

 provisions of Irish legislation allowing developers to comply with EIA requirements 
by way of an application to retain developments that have already been carried out in 
whole or in part; 

 the adequacy of the enforcement provisions of Irish legislation and the enforcement 
practices of Irish authorities in terms of deterring unauthorised developments. 

The Commission has argued that the directive requires Member States to screen projects for 
the possible need for EIA and, where necessary, undertake an EIA and give development 
consent, before allowing projects to proceed with construction. In this way, damaging effects
will not arise without proper prior scrutiny and the directive will have its intended preventive 
effect. 

Ireland had argued that use of retention permission is exceptional, that enforcement provisions 
and practice are robust and that the existence of the possibility of retention permission does 
not act as a barrier to enforcement action. The Commission has drawn on a number of 
examples, including that of the wood-treatment plant, to show that enforcement action is not 
robust and that, in practice, enforcement action is not undertaken where applications to retain 
illegal developments are submitted. It has noted that, in this case, the local authority failed 
over many years to take effective action to sanction the failure to obtain planning permission. 
In addition, proceedings brought by local residents to obtain an injunction against the plant 
were continually adjourned by the Irish High Court whilst an application to retain the plant 
was being considered by the Irish planning authorities. When a first application to retain the 
plant was refused, the developer submitted a second application, and the injunction 
proceedings continued to be adjourned. 

The Commission is taking general action against Ireland in an effort to secure a stricter 
interpretation of the directive and a more stringent approach to the unauthorised execution of 
projects. Part of the evidence submitted relates to this wood-treatment plant.

Once delivered, the judgment will be accessible to the petitioner directly via the website of 
the Court, http://curia.eu.int/en/content/juris/index.htm.)

                                               
1 C-215/06, Commission v Ireland.
2 OJ L 175, 5.7.1985.
3 OJ L 73, 14.3.1997.
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4. Further Commission reply, received on 7 July 2009

The Commission has already informed the Committee that it cited the plant referred to in the 
petition in a case that it referred to the European Court of Justice against Ireland1 in relation to 
Directive 85/337/EEC2 on the assessment of the effects of certain public and private projects 
on the environment (the “EIA Directive”) as amended by Directives 97/11/EC3. 

The Commission took issue with: 
 An interpretation by the Irish authorities according to which the EIA Directive does 

not oblige Member States to ensure that development consent (covering in an Irish 
context, "planning permission") is obtained before projects are executed;

 Provisions of Irish legislation allowing developers to comply with EIA requirements 
by way of an application to retain developments that have already been carried out in 
whole or in part.;

 The adequacy of the enforcement provisions of Irish legislation and the enforcement 
practices of Irish authorities in terms of deterring unauthorised developments. 

On 3 July 2008, the Court gave its judgment in favour of the Commission on the basis that the 
relevant Irish legislation was not compliant with the EIA Directive. 

The judgment is accessible to the petitioner directly via the website of the Court, 
http://curia.eu.int/en/content/juris/index.htm.)

The Commission subsequently sought information from the Irish authorities on the measures 
taken to comply with the judgment. The latter indicated that Ireland intended to modify its 
planning legislation to ensure compliance. However, to date, the necessary legislation has not 
been adopted or notified. 

The underlying factors that contributed to the lack of enforcement action in Ireland in the case 
of the sawmill, i.e. provision for retrospective consent and environmental impact assessment 
of unauthorised developments, were successfully challenged by the Commission in the Court 
of Justice. While deeming the relevant Irish legislation non-compliant with Directive 
85/337/EEC, the Court found it unnecessary to pronounce on the specific projects cited by the 
Commission, including the sawmill.

The Commission continues to pursue the matter of retrospective consent with a view to 
ensuring that Ireland makes the necessary legislative changes. 

5. Further Commission reply, received on 8 October 2010

Further to its previous update, the Commission continues to pursue the matter of retrospective 
consent with a view to ensuring that Ireland makes the necessary legislative changes. 

                                               
1 C-215/06, Commission v Ireland.
2 OJ L 175, 5.7.1985.
3 OJ L 73, 14.3.1997.
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The Commission reiterates that the underlying factors that contributed to the lack of 
enforcement action in Ireland in this petition, i.e. provision for retrospective consent and 
environmental impact assessment of unauthorised developments, were referred to the 
European Court of Justice against Ireland1 in relation Directive 85/337/EEC2 on the 
assessment of the effects of certain public and private projects on the environment (the “EIA 
Directive”) as amended by Directives 97/11/EC3. 

On 3 July 2008, the Court gave judgment in favour of the Commission on the basis that the 
relevant Irish legislation was not compliant with the EIA Directive. As it deemed the Irish 
legislation defective, the Court considered it unnecessary to go into the specific cases that the 
Commission had cited.

Following the judgment, the Commission sought information from the Irish authorities on the 
measures taken to comply with the judgment. The latter has provided draft legislation 
proposed to address the issues identified by the Court in the judgment, however, to date the 
Commission does not consider that these legislative measures are adequate and, as a result, it 
has instigated legal proceedings under Article 260 of the Treaty on the Functioning of the EU. 
The Commission will continue to take the legal steps necessary to ensure compliance with the 
judgement.

6. Further Commission reply (REV. IV), received on 17 February 2012

Since the Commission's last communication, Ireland has adopted new legislation which 
purports to resolve the infringements identified by the Court of Justice in its judgment in Case 
C-215/06.  In July 2010, Ireland adopted the Planning and Development (Amendment) Act 
2010.

The 2010 Act removes the possibility of retention permission but inserts a substitute consent 
system.  The "commencement" legislation necessary for the relevant sections of 2010 Act to
become effective was notified to the Commission on 12 October 2011, together with the 
accompanying statutory instruments. This legislation is now being analysed.

The necessary measures to resolve the "Derrybrien" aspect of this case are also underway. 
Apart from the above, the judgment of the Court in this case also addressed enforcement 
issues.  In terms of enforcement, resolution of the case goes beyond purely legislative 
measures.

Discussions between the Commission and the Irish authorities on the new legislation and the 
enforcement issues are ongoing, with a view to ensuring Ireland's full compliance with the 
Court's ruling.

7. Further Commission reply (REV. V), received on 28 June 2013

The Commission's observations

                                               
1 C-215/06, Commission v Ireland.
2 OJ L 175, 5.7.1985.
3 OJ L 73, 14.3.1997.
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Since the Commission's last communication, Ireland has taken significant measures to 
implement the legislation adopted in July 2010 and which entered into force in autumn 2011. 
The Commission has now finalised its assessment.
The amendments to the Planning and Development Act 2000, as amended (hereafter, "the 
Act"), and the implementing Regulations, have removed the possibility of compliance with 
the requirements on the environmental impact assessment after a development had 
commenced without development consent. This means that a development within the category 
of projects listed in Annex I or II of the Directive 2011/92/EU1 on the assessment of the 
effects of certain public and private projects on the environment (hereafter, "EIA Directive") 
that has been commenced in the absence of a development consent is to be considered as an 
unauthorised development and not eligible for retention. The planning authorities must refuse 
an application for retention and take enforcement action with regard to the unauthorised 
development. Regularisation of an unauthorised development is now possible only under two 
situations. First, retention permission remains available only for plans and projects that fall 
outside the scope of the EIA Directive and is therefore a matter fully within the competence 
of the Member State. Second, in line with the judgment of the European Court of Justice, 
namely, paragraph 61 in the case C-215/06 Commission v Ireland, retention permission 
should remain a possibility in exceptional circumstances. Ireland has defined this possibility 
in a new procedure of substitute consent (Part XA of the Act) through which certain projects 
in exceptional circumstances may be regularised. The substitute consent procedure also 
provides provisions on public participation on any application for substitute consent and a 
remedial environmental impact statement.

In addition to the curtailment of the scope for seeking retention permission to regulate 
unauthorised development, Ireland has taken a number of strategic policy and legislative 
measures to improve planning enforcement. First, according to the amendments to Section 
153 of the Act, the planning authorities are now placed under a duty to issue enforcement 
notice or seek an injunction where unauthorised development has taken place and the 
developer has not responded in a manner acceptable to the planning authorities. Second, on 10 
May 2013, the Minister for Housing and Planning issued a Ministerial Policy Directive on 
Planning Enforcement under Section 29 of the Act. The directive provides directions to 
planning authorities in relation to the required enforcement resources, planning, monitoring 
and priorities. One of the enforcement priorities is large-scale unauthorised development or 
enforcement cases where the development would have required environmental impact 
assessment, a screening for an environmental impact assessment or an appropriate assessment 
under the Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of 
wild fauna and flora2. Third, in November 2012, the Minister also launched two guides3 on 
planning enforcement in Ireland aimed for the public, among other things, explaining how to 
engage with the enforcement system, namely, a guide to the planning enforcement processes 
and how to make a complaint. 
Conclusion

The Commission considers that the new provisions of the Act address the situation raised by 
the petitioner and prevent it from reoccurring.

                                               
1 OJ L 26, 28.1.2012, p.1.
2 OJ L 206, 22.7.1992, p.7.
3 http://www.environ.ie/en/Publications/DevelopmentandHousing/Planning/.


