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NOTICE TO MEMBERS

Subject: Petition 0963/2012 by Marie Kathleen Denise Arce-Aspelin (Filipino), on her 
unsustainable situation in Denmark

1. Summary of petition

In 2005 the petitioner married a Danish citizen in Denmark, and in 2009 their son was born in 
the Philippines where the couple was living at the time. In 2010, her husband decided to 
return to Denmark, and in 2011 the petitioner received a visa and followed her husband to 
Denmark with their common child with a view to reuniting the family. The couple’s 
relationship fell apart, however, and the petitioner’s spouse refused to give her permission to 
leave Denmark with their son. Given the petitioner’s difficult situation as a third-country 
national and the assertion by the Danish legal authorities that it is not they but the Filipino 
courts that have jurisdiction in the case of their common child, the petitioner now finds herself 
in a legal vacuum. Her son is staying with his father and his father’s family, and they are only 
giving the petitioner the right to 8 hours a week together with her son.  The petitioner, who 
fears that she will not be granted a permanent residence permit in Denmark, therefore asks the 
European Parliament to make representations to the Danish authorities to find a way out of 
this unsustainable situation.

2. Admissibility

Declared admissible on 22 November 2012. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 28 June 2013

The petitioner, a national from the Philippines, married a Danish citizen in Denmark in 2005. 
They lived some time in the United-States, then in the Philippines where they had a child. At 
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the end of 2011, they decided to go back to Denmark and applied for family reunification. 
The petitioner received a 28 days visa, with a Danish language test being part of the 
requirement to qualify for the family reunification visa.

The petitioner had already doubts for some time about the marriage and hesitated to move to 
Denmark, but the spouses agreed on a two weeks holiday, with the child spending some time 
with his father and his family, and with time to discuss about a divorce. However, after the 
arrival in Denmark, the father refused to give back the child as he did not want him to go back 
to the Philippines.

Since then, the petitioner has not managed to get her son back, despite a number of 
administrative procedures. She does not have permission to work, does not have health care 
and is not even certain to be granted a residence permit to live in Denmark.

The Commission's observations 

Child custody: Non-applicability of Council Regulation (EC) 2201/2003 or of the 1996 Hague 
Convention

Council Regulation (EC) No 2201/2003 deals with jurisdiction and recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, 
but determines jurisdiction of the courts only in relations between the Member States. 
However, this Regulation is not applicable in Denmark as this Member State does not 
participate in EU civil justice instruments based on Title V of Part III of the Treaty on the 
Functioning of the European Union, which deals with an Area of freedom, security and 
justice, to which it decided to opt out completely.

The 1996 Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and 
Co-operation in Respect of Parental Responsibility and Measures for the Protection of 
Children governs the international jurisdiction of the courts in custody cases. However, it is 
not applicable either to the present case, given that the Philippines are not a Party to the 
Convention.

Therefore, the question of the jurisdiction of Danish courts to rule on the issues of custody / 
visiting rights of the child is governed by Danish national laws. 

Visa and residence card: Non applicability of Directive 2004/38/EC on Free Movement or of 
Directive 2003/86/EC on Family Reunification 

Directive 2004/38/EC1 governs the right of citizens of the Union and their family members to 
move and reside freely within the territory of the Member States. It applies once an EU citizen 
has moved to and resided in another Member State and, amongst other issues, deals with entry 
visas and residence cards for third country nationals who are family members of EU citizens.
However, in the present case, it appears from the information at the Commission's disposal 
that no such movement/residence has taken place. Directive 2004/38/EC is therefore not 

                                               
1 http://ec.europa.eu/justice/citizen/move-live/index_en.htm .
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applicable and the petitioner cannot rely on its provisions to solve her visa problem and her 
potential difficulty in getting a residence card in Denmark.
As regards Council Directive 2003/86/EC1, its purpose is to determine the conditions for the 
exercise of the right to family reunification by third country nationals residing lawfully in the 
territory of the Member States. 

Moreover, as mentioned above, Denmark opted out of Title V of Part III of the Treaty on the 
Functioning of the European Union under which this Directive has been adopted. Therefore 
only national law is applicable to the case at hand.

Conclusion
In the present case, no EU regulation is applicable as Denmark chose to opt out of Title V part 
III of the Treaty, which deals with an Area of freedom, security and justice. Only Danish law 
is applicable and the Commission has therefore no possibility to help the petitioner. 

The Commission notes however that Denmark is party to the European Convention of Human 
Rights and has therefore to respect all fundamental rights enshrined therein, notably the right 
to family life.

                                               
1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0086:EN:NOT. 


