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NOTICE TO MEMBERS

Subject: Petition 0087/2008 by K.B. (Maltese), on the conversion of a fixed-term 
employment contract to an open-ended contract 

1. Summary of petition

The petitioner has been working as an art teacher on a temporary contract since 1998. Each 
year he applies for renewal of the temporary contract. Last December the Maltese 
Government decided to convert fixed-term contracts into open-ended contracts, but the 
petitioner’s contract has remained fixed-term. The petitioner considers that he has been 
discriminated against.

2. Admissibility

Declared admissible on 25 June 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 22 October 2008.

The petition

The petitioner has been working as an art teacher on a temporary contract since 1998, and his 
contract is renewed annually.  His contract was not converted into a fixed-term contract in 
December 2007 when the Government decided to convert fixed-term contracts into open-
ended contracts and he considers that he has been discriminated against.  

Background 

Directive 1999/70/EC concerning the framework agreement on fixed-term work concluded by 
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ETUC, UNICE and CEEP1 (hereafter "the Directive") requires measures to be in place in 
Member States to prevent abuse of successive fixed-term contracts.  Malta was required to 
have transposed this Directive into national law by May 2004.

Malta transposed the Directive by means of Legal Notice 51/07, which provides at Regulation 
7 for a fixed-term contract to be transformed into a contract of indefinite duration if an 
employee has been continuously employed for four years and there are no objective reasons to 
renew or extend the fixed-term contract.

The Commission is not satisfied that the Maltese transposing legislation is in conformity with 
the Directive and has an open infringement on this matter.

Case law (C-212/04 Adeneler) has confirmed the Directive does not require fixed-term 
contracts to be converted into contracts of indefinite duration where other effective measures 
are in place to prevent, and where relevant punish the abuse of, successive fixed-term 
contracts

In January 2008, the Maltese authorities informed the European Commission that the 
contracts of all employees in the public service and public sector on 7 December 2007 were to 
be converted into contracts of indefinite duration, with no four-year qualifying period.  

The Commission's comments 

The Government's decision to convert fixed-term contracts into indefinite ones was not 
required by the Directive and is, therefore, a matter for Maltese law and practice and is 
outside the scope of Community law.  If the petitioner considers that he was treated unfairly 
in this exercise, then his recourse must be to the national courts. 

The correct application of Legal Notice 51/07 is a matter for the national courts and the basis 
of the decision to convert contracts into indefinite ones in the absence of the qualifying period 
required by Regulation 7 of Legal Notice 51/07 is a matter for the Government of Malta in the 
first instance, and possibly the Maltese courts thereafter.

The Commission's open infringement against Malta for incorrect transposition of the 
Directive does not concern the action in December 2007 to convert fixed-term contracts in the 
public sector into contracts of indefinite duration.  Therefore, the petitioner's contention of 
discrimination in this exercise is unlikely to be affected by the outcome of this infringement.

Conclusion 

This petition does not raise any additional issues of compliance with Directive 1999/70/EC 
concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and 
CEEP.  The Commission's existing infringement against Malta in respect of transposition of 
this Directive remains open, but no evidence has been offered that the Government of Malta is 
not complying with Community law in this instance.

                                               
1 OJ L 175 10.7.1999, p. 43.


