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Member States are responsible for the application and the implementation of EU law within 
their own legal system. Under the Treaties the Commission of the European Communities is 
responsible for ensuring that EU law is correctly applied.
When a Member State fails to comply with EU law, the Commission has powers (action for 
non-compliance) to try to bring the infringement to an end and, where necessary, may refer 
the case to the European Court of Justice.

The infringement procedure has survived essentially unchanged since its first appearance in 
the Treaties in the 1950s. The relevant Treaty article, Article 258, is the crucial legal 
instrument which can enable the Commission to discharge its duty as "guardian" of the 
Treaties:

Article 258 TFEU (ex Article 226 TEC)
If the Commission considers that a Member State has failed to fulfil an obligation under the 
Treaties, it shall deliver a reasoned opinion on the matter after giving the State concerned the 
opportunity to submit its observations. If the State concerned does not comply with the 
opinion within the period laid down by the Commission, the latter may bring the matter 
before the Court of Justice of the European Union.
The Commission takes whatever action it deems appropriate in response to a complaint or 
indications of infringements which it detects itself. Non-compliance means failure by a 
Member State to fulfill its obligations under EU law. It may consist either of action or 
omission. The term State is taken to mean the Member State which infringes EU law, 
irrespective of the authority - central, regional or local - to which the compliance is 
attributable.
As can be seen from the above, the Treaties are largely silent as to the precise procedure to be 
followed by the Commission in investigating infringements, be it from the perspective of 
Member States being investigated or from the perspective of complainants.
Individual complaints are however recognised as the single major resource for detecting 
infringements, given that the Commission itself has limited investigative powers and 
resources.

Unlike other areas for which the Union legislator established advanced administrative 
procedures (eg. competition law, state aid, public procurement), the Commission developed 
its procedures in a relative vacuum on the basis of its discretionary power to organise its own 
work. Since the late 90s, and in part, due to the activity of the European Ombudsman, a series 
of administrative procedural commitments were made by the Commission in relation to 
complainants :

These include commitments to:
- acknowledge within 15 working days any correspondence;

- register any correspondence which is "likely to be investigated as a complaint". If not 
considered a complaint, reasons are given and where necessary alternative forms of redress 
for;

- assign an official reference number to admissible complaints, and send an 
acknowledgement of receipt to the complainant within one month of first 
acknowledgement;

- respect confidentiality of identity vis-à-vis the Member State if requested by the 
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complainant ( in accordance with access to documents and data protection rules);
- keep the complainant informed of the course of any infringement procedure (i.e. each step: 

letter of formal notice to Member State, reasoned opinion to Member State, referral into 
the Court of Justice);

- endeavour to take a decision to open infringement proceedings or to close the case within 
12 months of registration of the complaint ("as a general rule"). If time-limit exceeded, 
commitment to inform the complainant;

- notify the complainant in advance with reasons if it plans to close the case, with a 
possibility for comments with a 4-week deadline (unless exceptional circumstances require 
urgency);

- in case of "multiple" complaints, all the communication can take place instead by 
publication in the OJ and on a dedicated website.

Following a request made by the European Parliament the Commission presents, every year, 
since 1984, an annual report on monitoring the application of Community law during the 
preceding year.
In 2007 in its Communication on 'A Europe of Result – Applying Community Law' (COM 
(2007) 502), the Commission announced it would give the annual report a new, forward 
looking focus on strategic issues, evaluation of the current state of the law and priorities and 
programming of future work.
The 27th Report on the Application of Community law 2009 (COM(2010)0538) underlines the 
importance of the correct application of EU law.
It makes clear that, even if the situation has slightly improved, one main challenge still 
remains - the late transposition of directives by Member States. Instruments have been 
broadened and efforts further increased, in partnership with the Member States, to prevent 
transposition problems and deliver on an effective application of EU law.
The report identifies the progress made over the last year on the implementation, and 
enforcement of EU Law :
Late transposition and preventive measures: Despite some improvement registered this year, 
late transposition continues to constitute a systematic problem affecting EU enterprises and 
citizens. The Commission encourages increased cooperation with Member States on 
preventive measures to ensure better and timely implementation and application of the law.
Correlation tables: Correlation tables contribute to transparency and improve access to law. 
They improve the cooperation between the Commission and Member States when reviewing 
transposition, allowing early identification of issues and dialogue to avoid later, more fixed 
problems.
Expert Groups: Their importance in managing the application of EU law is underlined 
through examples which confirm the great variety and volume of work devoted to maximizing 
the benefits of EU legislation.

Responding to citizens and complaint registration: SOLVIT and EU Pilot continue to develop 
and give good results. SOLVIT increased the volume of files while maintaining a constantly 
high rate of success. EU Pilot allows for early resolution of transposition and/or application 
problems
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Enforcement issues: More attention needs to be paid to enforcement measures in the 
preparation of new legislation. These can be of horizontal application or designed for specific 
sectors. When EU Legislation contains enforcement measures, like rights to appeal decisions, 
the Commission will work to ensure the full use of such measures, concentrating its efforts on 
their correct implementation and application.
Infringement proceedings: The Commission updates and confirms the priority attached to the 
most timely and effective application of the law in the widest interest of the greatest number 
of citizens and enterprises.

It's important to underline that for environmental issues the slowness of the infringement 
proceeding can play a part in doing big damages for the nature and for citizen's health.


