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BACKGROUND

Since 1999 the infrastructure at the airport of Vienna has been undergoing improvements and 
an extension through a series of building projects which were authorised by the Austrian 
Federal Ministry for Transport, Innovation and Technology (BMVIT). When the 
complainants first submitted a complaint to the Commission in 20061 the Commission 
concluded that an EIA under Directive 85/337/EEC (the 'EIA Directive) should have been 
carried out. 

The Commission also took the view that as the development consent had been given and the 
projects had already been realised or were close to completion the purpose of the EIA 
Directive could not be attained. In negotiations with the Austrian authorities the Commission 
agreed not to pursue its infringement procedure, on the condition that Austria would carry out 
an ex post EIA which would simulate in the best possible way an ex ante EIA and would 
allow for a full assessment of the environmental impact of the projects.

The complainants were critical of the way the Commission was handling the case and 
submitted a complaint to the European Ombudsman. The Ombudsman closed his inquiry on 2 
December 2009 with the following conclusions: 

- The BMVIT which was to carry out the ex post EIA was the same authority which had 
granted the permits for the projects. It was also the authority which initially had failed to 
make sure that the provisions of Directive 85/337/EEC were adhered to. This means that 
the involvement of the BMVIT gave rise to a clear conflict of interest.

- The Commission had stated that the ex post EIA would be carried out in accordance with 
Articles 5 to 10 of the EIA Directive. The complainants considered that Article 10a should 
apply as well. Article 10a stipulates that members of the public shall "have access to a 
review procedure [ ... ] to challenge the substantive or procedural legality of decisions 
acts or omissions subject to the public participation provisions of this Directive". The 
Commission did not request specific assurances from Austria concerning the applicability 
of Article 10a. The Ombudsman found it hard to see why the Commission had not 
requested an explicit assurance. 

The Ombudsman considered that he was not able to conclude that the Commission had 
ensured that the ex post EIA was carried out properly and, in consequence, that its 
infringement procedure had been properly conducted. He noted that the Commission had 
indicated that it would not close the infringement procedure until it was satisfied that the 
possible environmental impacts had been adequately assessed and the Austrian authorities had 
given the necessary follow-up to the findings of the EIA. At this point he considered that there 
were no grounds for further inquiries into the matter and in December 2009 he decided to 
close his inquiry stipulating that he trusted the Commission would take due account of his
findings. 

On 30 November 2010 the complainants again turned to the Ombudsman. The Ombudsman 
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opened a second inquiry1 concerning i) the allegation that the Commission failed properly to 
conduct its infringement proceedings against Austria, in particular by failing to ensure that the 
EIA was carried our properly, and ii) the claim that the Commission should ensure that a 
proper ex post EIA would be carried out, including a monitoring mechanism in which the 
complainants would have the right to be involved or, should this not be possible, bring the 
case before the Court of Justice. 

Arguments presented 

The complainants argued that: 

- the Commission failed to handle their infringement complaint properly;
- their right to appeal under Article 10a of the EIA Directive had been violated; 
- the Commission maintained that the ex post environmental impact report which had been 

submitted was acceptable, even though it did not even remotely correspond to an ex post 
environmental impact assessment;

- the Commission had disregarded all their arguments;
- the Commission had ignored the Ombudsman's observations on deficiencies in the 

procedure;
- the Commission did not take into account the Austrian Court of Auditors' statement on the 

ex post EIA: "As regards the possibilities for citizens to participate and the possibilities of 
legal protection, this procedure does not meet the standard of an EIA procedure";

- the Commission acted as a servant of the aviation sector, and all works on the expansion of 
the airport had been carried out without an EIA;

- in the Commission's handling of the case there was manifest maladministration.

The European Commission:

- argued that it was proportionate and reasonable not to pursue the infringement procedure 
while Austria was carrying out the ex post EIA which would aim to simulate in the best 
possible way an ex ante EIA;

- reiterated that the infringement case would only be closed once the impacts had been 
assessed adequately and the necessary steps had been taken by Austria to give practical 
effect to the findings of the EIA i.e. after possible compensation measures resulting from 
the EIA had been implemented.

Inspection of the Commission's file

After having examined the arguments the Ombudsman decided to inspect the Commission's 
file. The inspection showed that:

- the concept for the ex post EIA had been submitted to the Commission in March 2008 and 
the Austrian authorities had reported on the progress in September 2008, June and 
November 2009, and July 2010;

- the file did not contain any other significant correspondence between the Austrian 
authorities during the period the ex post EIA was being carried out;
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- there was no indication that the complainants' representations during that period had been 
discussed in writing with the Austrian authorities, nor that the Ombudsman's decision on 
the first complaint had given rise to any to any such correspondence.

The complainants stated that the inspection confirmed that their arguments had not properly 
or not at all been dealt with. They also forwarded the reply the responsible Austrian Minister 
for Transport, Innovation and Technology had given to questions in the Austrian parliament 
and in which she confirmed that given the legal nature of the ex post environmental 
assessment report no remedies were available under Austrian law. 

The Ombudsman's assessment leading to a draft recommendation

The Ombudsman's decision to close the inquiry of the first complaint in December 2009 was 
based on the Commission's undertaking that it would only close its infringement procedure 
once it was satisfied that the environmental impacts of the airport extension works had been 
adequately assessed and Austria had taken the necessary steps to implement the required 
measures. At that time the ex post EIA was still ongoing. The Ombudsman therefore 
considered that it would have been easy for the Commission to intervene with the Austrian 
authorities to address the issues raised in his closing decision. However, the inspection of the 
file showed that the Commission had not taken such action but had waited for the final report 
by the Austrian authorities.

The Ombudsman had pointed out that he considered the complainants' argument that the role 
of the BMVIT gave rise to a manifest conflict of interest appeared to be well-founded. He had 
stressed the importance of Article 10a and had underlined that it was far from sure that 
citizens would be able to make use of a review procedure for the ex post EIA under Austrian 
law.

The Ombudsman considered that it would have been appropriate for the Commission to assess 
the issues he had raised in his decision on the first complaint and wondered why it had not 
done so. He added that his doubts as regards the availability of a review under Article 10a had 
been reinforced by the reply of the Austrian Minister and the Austrian Court of Auditors. 

In view of this the Ombudsman considered that the complainants' allegation that the 
Commission failed to conduct its infringement proceedings against Austria was well-founded. 
The Ombudsman therefore made the following draft recommendation to the Commission: 

The Commission should correct its approach as regards the handling of the complainants' 
infringement complaint concerning Vienna airport, address the deficiencies highlighted by the 
Ombudsman in his decision of 2 December 2009 on complaint 1532/2008 and conclude its 
assessment as rapidly as possible.

Arguments presented after the draft recommendation

In its detailed opinion the Commission:

- recalled that when it was made aware of the infringement most of the projects had already 
been completed or were nearing completion;
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- recalled that it had refrained from further steps under the condition that an ex post EIA of 
the projects would be conducted, the primary consideration being that impacts that had 
possibly occurred in projects could no longer be the subject of remedial actions but that 
impacts that were caused by the use of the built infrastructure could still be identified and 
addressed with corrective measures. The ex post EIA could thus be help to identify actions 
to avoid, minimise or compensate significant impacts;

- stated that the Ombudsman's draft recommendation could be interpreted as a request to 
restart the entire ex post EIA, which in its view would not be feasible and disproportionate;

- argued that the cumulative environmental impacts of the projects were integrated in the 
regular EIA procedure for the new third runway which was being carried out in conformity 
with the EIA Directive, including Article 10a;

- explained that in the meantime it had completed its assessment of the report by the 
Austrian authorities and had asked for further information and clarifications. In particular
for confirmation that the public was duly informed and that the results of the procedure 
would officially be made available to the public;

- mentioned that it did not consider the BMVIT's final report as a formal decision on the 
results of the ex post EIA and the compensatory measures;

- stated that it had asked Austria to explain whether the decision by the authorities on the 
results of the ex post EIA, notably on the compensatory measures, could be subject to a 
legal review;

- stated that it had sought confirmation from Austria that the competent environmental 
authorities had been involved in the ex post EIA process, as foreseen in Article 6(1) of the 
EIA Directive for an ex ante EIA.

According to the Commission the Austrian authorities:

- had explained that, as regards legal remedies on the ex post EIA, the Vienna Airport 
operator had committed itself to implement all the measures identified in the process and 
that implementation would be monitored by the BMVIT. In case the mitigation measures 
were not properly carried out, the authorities could enforce them on the basis of Article 
141 of the Austrian air traffic act;

- had referred to the agreement concluded as a result of the mediation process that had been 
carried out in the context of the extension of the airport. The mitigation measures agreed  
could be enforced on the basis of civil law by those citizens who joined the agreement. 

- had pointed to the regular EIA for the projected third runway of Vienna airport which 
would also take into account the effects of the earlier projects subject to the ex post EIA. 
The decision on this procedure could be legally reviewed in accordance with Article 10a of 
the EIA Directive.

The Commission stated that:

- it had carefully re-assessed the Ombudsman's decision of 2 December 2009 in light of the 
final report on the ex post EIA by the Austrian authorities and further information provided 
by them;

- it acknowledged that the wording "ex post EIA report" instead of "ex post EIA assessment" 
could initially have been misleading but stressed that the common understanding had been 
that the exercise covered an ex post assessment process ("ex-post Umweltprüfung"), and 
was not limited to simply producing an assessment report;
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- it believed that with regard to the role of the BMVIT in the ex post EIA as the authority 
which had also authorised some of the projects, the Ministry was acting on the basis of the 
principle of legality and the rule of law;

- it considered that the fact that the BMVIT had issued some of the permits could not justify 
the allegation of a manifest conflict of interest.

The Commission further indicated that:

- as regards the applicability of Article 10a it had looked again at the issue and remained 
convinced that there was no legal basis under EU law which could have obliged the 
Austrian authorities to apply this article when negotiating the concept for the ex post EIA, 
which would resemble as far as possible an ex ante EIA;

- in its view the application of Article 10a could only have been considered and/or required 
if the article had been applicable in the case of an ex ante EIA for the works. However, 
Article 10a was introduced by Directive 2003/35/EC to be implemented by 25 June 2005. 
The applications for the relevant projects were submitted to the authorities before that date, 
and most of them had already been completed by June 2005;

- it believed that this deficiency could be remedied by the ongoing EIA for the new third 
runway at Vienna airport. This new assessment had to take into account the cumulative 
effects of already existing buildings and facilities, including the ones covered by the ex 
post EIA. For this regular EIA, Article 10a fully applied;

- it had not approached Austria again on these issues before receiving the final report on the 
ex post EIA as it had already communicated its views on these mainly legal questions in 
the context of the Ombudsman's inquiry into the first complaint;

- it considered it reasonable to carry out a final assessment of the relevant issues only after 
analysing the final report, taking into account the remarks in the Ombudsman's decision;

- it was of the opinion that, as illustrated by the clarifications provided above, its approach in 
dealing with this case was correct.

The Ombudsman's assessment after the draft recommendation

The Ombudsman recalls that he had already indicated that given the circumstances the 
Commission's decision to ask Austria to carry out an ex post EIA was both appropriate and 
reasonable in principle. The question to be examined therefore is whether the Commission 
ensured that this ex post EIA was carried out properly.

In this context the Ombudsman's doubts focus on two main issues:

1. the applicability of Article 10a of EIA Directive; 
2. the conflict of interest of the authority carrying out the ex post EIA.

As regards the first point the Commission states that Article 10a would not have been 
applicable if the works had been subjected to an ex ante EIA, as the article was introduced by 
Directive 2003/35/EC to be implemented by 25 June 2005. The Ombudsman considers this 
argument to be plausible but is not convinced that the article should not be applicable to the ex 
post EIA either, since the aim of the ex post EIA was to simulate in the best possible way an 
ex ante EIA. Moreover, the article does not concern the assessment as such but the remedies 
available to citizens. 
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The Ombudsman sees no compelling reason why the article should not be applicable to the ex 
post EIA. The Austrian authorities omitted to conduct an EIA and, given that the law has 
evolved since, it would only seem fair that these changes would be taken into account, in the 
interest of the citizens concerned, when proceeding to an ex post EIA.

The Ombudsman notes that in its detailed opinion the Commission stated that it "remained 
convinced" that Article 10a was not applicable. However, during his inquiry into the first 
complaint the Ombudsman specifically asked the Commission for its views on this issue and 
in its reply the Commission stated that it believed "that those issues covered by the 'ex post 
EIA' can be subject to legal scrutiny as mentioned under Article 10a of the Directive". When 
the Ombudsman asked the Commission for further explanations on this issue, it added that 
Article 10a "might have to be interpreted, even within the framework of an ex post EIA, as 
giving access to justice in relation to the administrative decision regarding potential further 
action in consequence of the findings of the ex post EIA."

In its opinion on the second complaint the Commission did not address this issue at all. The 
Ombudsman notes that it was only in its detailed opinion on the draft recommendation that 
the Commission argued, for the first time, that the article was not applicable. 

In the Ombudsman's view, a comparison of the Commission's submissions suggests that the 
Commission either did not consider it necessary to thoroughly examine whether or not Article 
10a was applicable to the ex post EIA, or made statements that would lead the complainants 
and the Ombudsman to believe that the article was applicable even though the Commission 
thought it was not. The Ombudsman considers that either of these possible interpretations 
would highlight a serious failure to comply with principles of good administration. 

The Commission suggested that the fact that the remedies foreseen in Article 10a were not 
available for the ex post EIA could be remedied by the ongoing EIA for the new third runway. 
The Ombudsman fails to see how an EIA for a specific new project could remedy the 
deficiencies of an EIA concerning another project, as the EIA for the new runway is intended 
to assess the impact of this new project, and not that of earlier projects.

As regards the conflict of interest the Ombudsman reiterates his view that an authority which, 
in the absence of the necessary EIA, granted permits for works to be carried out, finds itself in 
a conflict of interest when requested to carry out an ex post EIA.

The Commission argued that the Ministry was acting on the basis of the principle of legality 
and the rule of law. The Ombudsman recalls that the Ministry granted some of the permits for 
works to be carried out even though the necessary EIA had not been conducted. He thus finds 
the Commission's argument not convincing.

The Ombudsman's conclusion is that the Commission has patently failed properly to address 
the complainants' argument that the Ministry found itself in a manifest conflict of interest.

The Ombudsman made the following recommendation to the Commission:

The Commission should reconsider its approach as regards the handling of the complainants' 
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infringement complaint concerning Vienna airport and address the deficiencies highlighted 
by the Ombudsman. This means that the Commission's further actions in the infringement 
proceedings should take into account the obligation of the national authorities to ensure that 
(i) the complainants have access to a review procedure and (ii) steps are taken to deal with a 
manifest conflict of interest in the application of Directive 85/337/EEC.

    

  

   

        

      
  

   


