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Petition 0651/2010 by Juan María García Gil (Spanish), on behalf of the 
Union of Air Traffic Controllers, on the situation of air traffic controllers 
in Spain

1. Summary of petition 0331/2010

The petitioner, an air traffic controller and member of the Spanish Union of Air Traffic 
Controllers, indicates that, following an industrial dispute, the Ministry for Public Works and 
the AENA, public body responsible for Spanish airports and aviation, have called on the 
Government to draw up a Royal Decree (1/2010) overturning the rights acquired through 
collective bargaining and imposing a pay cut. The petitioner argues that the enactment of a 
Royal Decree to overturn acquired rights is unconstitutional and an infringement of European 
industrial relations legislation.

Summary of petition 0651/2010

The petitioner expresses concern at the situation created by the unilateral decision to withdraw 
from negotiations with the representatives of air traffic controllers, whose working conditions 
have been altered with the adoption by the Spanish Government of Royal Decree-Law 
1/2010, confirmed by Law 9/2010 of 14 April. The petitioner argues that this is an 
infringement of trade union rights and rights at the workplace, an unmistakable attempt to 
undermine the right to negotiation and collective action and hence an infringement of freedom 
of association, a right recognised under the EU Charter of Fundamental Rights.

2. Admissibility
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0331/2010: Declared admissible on 1 July 2010.
0651/2010: Declared admissible on 13 October 2010 Information requested from Commission 
under Rule 202(6).

3. Commission reply for 331/2010 and concerning 651/2010 too, received on 8 October 
2010.

The petitioner, an air traffic controller and member of the Spanish Union of Air Traffic 
Controllers, indicates that, following an industrial dispute, recent national legislation (the 
Royal Decree-Law 1/2010 of 5 February 2010 and the law 9/2010 of 14 April 2010) have 
unilaterally introduced a number of changes to the working conditions of Spanish air traffic 
controllers which previously applied  under a collective agreement of 1989 (the First Air 
Traffic Controllers Professional Collective Agreement).  The petitioner provides a list of the 
changes, which he considers as a serious deterioration compared with the previous 
collectively-agreed terms. His essential complaint is that introducing these changes constitutes 
a breach of the EU Charter of Fundamental Rights (Article 5.2 against forced labour, and 
Article 28 on the right to collective bargaining) and also breaches Commission Regulation 
(EC) No 2096/2005 of 20 December 2005 laying down common requirements for the 
provision of air navigation services (the 'Single European Sky' regulation). 

Under the Treaty on European Union, and the Treaty on the Functioning of the European 
Union (TFEU), the European Commission has no general powers to intervene in cases of 
alleged violations of fundamental rights. It can do so only if an issue of European Union law 
is involved.  Thus, Article 51 of the Charter of Fundamental Rights of the EU provides that its 
provisions are addressed to the EU institutions and to the Member States only when they are 
implementing EU law.

The petition relates to acts of the Spanish national authorities: therefore, the Charter can only 
apply if these acts constitute the application of EU laws. 

However, this does not appear to be the case. At present, there is no EU law which would 
prohibit national laws from introducing changes to practices previously applied under 
collective agreements. The changes mentioned by the petitioner do not seem to be contrary to 
the minimum standards imposed by the relevant EU labour law directives: for example, the 
new limit to working time of 1750 hours per year is equivalent to about 36.4 hours per week 
under Directive 2003/88/EC (the Working Time Directive), while the maximum limit for 
average weekly working time (including any overtime) under that Directive is 48 hours.   Nor 
is there any EU law in the field of labour law regulating pay, given that Article 153 TFEU 
(paragraph 5) stipulates that its provisions do not apply to pay. 
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The issues raised by the petitioner should be resolved under national, rather than under EU 
law. Indeed, there appear to have already been proceedings before the national courts in Spain 
on this topic.

The petitioner argued that the Royal Decree is infringing Regulation (EC) No 2096/2005: this 
question has also been analysed and it appears that under this Regulation, requirements 
related to human resources of air navigation service providers (Annex I § 5) are addressed 
separately from safety requirements (Annex II § 3.2) and are in principle not subject to risk 
assessment and mitigation obligations. 

Under the Regulation, it is in any event the responsibility of the Spanish national supervisory 
authority, not of the Commission, to check compliance with this obligation by the air 
navigation service providers established in Spain, and to take appropriate measures towards 
them in case of failure.  In that respect, the European Commission sent Spain the information 
contained in the petition.

Furthermore, in February 2010, a Spanish air controller brought to the European Court of 
Justice a request for a summary procedure for inaction of the European Commission and of 
the European Parliament concerning the Spanish Royal Decree (case T-61/10 Victoria 
Sanchez v European Parliament and Commission). On 30 June 2010, the Court rejected the 
request based on the consideration that the issue falls under national competence.

4. Commission reply, received on 11 February 2011.

Petitions 331/2010 and 651/2010 
The author of petition 651/2010 should be referred to the reply already given by the 
Commission concerning petition 331/2010, as both petitions concern the same subject.
Following the first Commission communication on 331/2010, the petitioner submitted a 
number of complementary points which can be summarised as follows: 
The petitioner complains about an alleged infringement of Articles 151 and 153 TFEU and of 
Articles 20, 21 and 31 the EU Charter of Fundamental Rights. He also argues that Articles 5 
(3) and 156 TFEU in combination with Article 17 TEU are not respected. Furthermore, the 
petitioner alleges violation of the following secondary EU legislation: Regulation n° 
216/2008; Regulation n° 2096/2005; Article 17.3 of Directive 2003/88/EC; Recitals 7 and 23 
of Directive 2002/14/EC; Article 8 of Directive 2000/78/EC; clause 8.3 of Directive 
1999/70/EC.

The Commission would like to make the following comments with regard to the new points 
raised by the petitioner:

i) As indicated in the previous communication, under the Treaty on European Union and 
the Treaty on the Functioning of the European Union (TFEU), the Commission has no general 
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powers to intervene in cases of alleged violations of fundamental rights.  It can do so only if 
an issue of European Union law is involved1.

The petition relates to acts of the Spanish national authorities (and not to acts of EU 
institutions): therefore, the Charter can only apply if the acts in question implement EU 
legislation. However, this does not appear to be the case.
At present, there are no EU laws which prohibit national laws from introducing changes to 
practices previously applied under collective agreements. Furthermore, Articles 151 and 153 
of the TFEU cannot serve as a legal basis for infringement proceedings, given their 
programmatic nature (the first sets out the objectives and the second the fields of social policy 
at EU level).
Whilst the petitioner cites a number of additional provisions of the EU Charter of 
Fundamental Rights (namely Articles 20, 21 and 31), he does not indicate which specific EU 
laws are implemented through the incriminated Spanish legal act.

ii) In addition, the petitioner argues in favour of his position citing a number of 
provisions of secondary EU law. In particular, he mentions Article 17.3 of Directive 
2003/88/EC. This Article allows derogations as regards the application of certain other 
provisions of Directive 2003/83/EC. The Commission recalls that it is for the Member States 
to transpose (or not) this Article ("derogations may be made from…"). It is therefore possible 
for Member States to adopt derogations. If they do so, it is possible to adopt such derogations 
by means of laws, i.e. by means other than collective agreements.
Second, the petitioner cites a number of recitals (namely, 7 and 23) of Directive 2002/14/EC. 
Besides the more general issue related to the "non binding" force of recitals (in contrast to 
articles of Directives), it should be pointed out that this Directive merely deals with 
information and consultation of employees' representatives and not with collective bargaining.
The petitioner cites also Article 8 of Directive 2000/78/EC. However, this Directive intends to 
prohibit discrimination in employment based on certain grounds, such as religion, belief, 
disability, age or sexual orientation. There is no indication of discrimination on such grounds 
in the present case.
Finally, Directive 1999/70/EC (clause 8.3 is cited) deals with non-discrimination and 
avoidance of abuse related to fixed-term workers. Again, the relevance of this Directive in the 
present case is not substantiated.

iii) As regards Regulation n° 216/2008 and Regulation n° 2096/2005, the following 
comments can be made:
Under Regulation (EC) No 2096/2005, it is in any event the responsibility of the Spanish 
national supervisory authority, not of the Commission, to check compliance with this 
obligation by the air navigation service providers established in Spain, and to take appropriate 
measures towards them in case of failure.  
Concerning the applicability of the measures referred to in Annex Vb of Regulation (EC) No 

                                               
1 Whilst Article 6 (1) TEU provides that "the Union recognises the rights, freedoms and principles set out in the 
Charter of Fundamental Rights of the European Union of 7 December 2000, as adapted at Strasbourg, on 12 
December 2007, which shall have the same legal value as the Treaties", it stipulates also in its second 
subparagraph that "the provisions of the Charter shall not extend in any way the competences of the Union as 
defined in the Treaties". Furthermore, Article 51 of the Charter of Fundamental Rights of the EU provides that 
its provisions are addressed to the EU institutions, and to the Member States only when they are implementing 
EU law.
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216/2008 as amended by Regulation (EC) No 1108/2009, it shall be noted that those measures 
will only be applicable after the corresponding implementing rules will be adopted by 31 
December 2012. 

Conclusion

Notwithstanding the new arguments invoked by the petitioner, the Commission maintains its 
position that the issues raised in both petitions are to be dealt with under national law. 
Therefore, the petitioners are advised to pursue their claims before the national authorities in 
Spain, including courts.

5. REV II Commission reply, received on 17 February 2012.

Since their initial submission, the petitioners have altered the grounds of their petition: instead 
of criticising their employer on grounds of working conditions, they are now pursuing their 
grievances on grounds that an allegedly dangerous situation exists for air passengers in 
Spanish airspace. 

Following the debate in the Petitions committee in June 2011, the latter requested the 
Commission to provide information regarding the air safety record of Spain regarding the 
quotation made by Eurocontrol and the fairness of its statistics, the division of duties between 
Eurocontrol and the Commission, and whether the Spanish authorities can be obliged to 
respond to recommendations (if any) from Eurocontrol and what would happen if Spain 
didn't.

The Commission would like to point out that air safety is the result of the combination of 
multiple factors such as: human factors, air traffic management, technical safety requirements 
and technology specifications. The Commission considers that the statistics of Eurocontrol are 
reliable. They are available on the Eurocontrol website1.

With regard to the role of the EU and Eurocontrol, while the EU decides on policies and the 
adoption of legislation in the field of the Single European Sky, Eurocontrol provides technical 
support to the Commission on the basis of working arrangements specified in a Memorandum 
concerning a framework for Cooperation of 20032 and a financial contract signed between the 
European Commission and Eurocontrol.

Eurocontrol is an intergovernmental organisation and its decision making should be 
interpreted in the light of the Vienna Convention on the law of treaties. Recommendations of 
Eurocontrol are not mandatory for its member States and hence do not imply any mandatory 
action for such States. They constitute suggestions to improve the situation.

                                               
1 http://www.eurocontrol.int/articles/lssip.
2 http://ec.europa.eu/transport/air/single_european_sky/co-operation_eurocontrol_en.htm.


