
ANNEX 1

PETITION 0652/2010 – Background note

1.1. Cross-border work: general principles of taxation
When an active worker residing in a Member State travels to another Member State to work, 
the two states – the state of residence and the state where the income is earned – have a 
legitimate claim to tax the income in question, in accordance with their tax legislation. When 
the worker retires in a different Member State than that in which he worked and paid his 
contributions, the two states in question (of residence and where the pension is paid) can also 
tax the pension income. In theory, there is therefore a risk of double taxation in both cases. 
However, this risk generally remains theoretical, since most Member States have concluded 
tax agreements preventing double taxation or have unilateral provisions in their tax law to the 
same effect.
Generally, tax agreements between Member States are based on the OECD Model Tax 
Convention (1), which gives the country of employment priority to tax income from activity
on its territory, but provides that pensions from private-sector salaried jobs are only taxed in 
the state of residence. However, although the wording of the OECD Model Convention is 
generally used in bilateral agreements between OECD member states, there is no legal 
obligation to always follow those recommendations.
Furthermore, there are no specific provisions on taxing the income of cross-border workers in 
the OECD Model Convention. The OECD’s Committee on Fiscal Affairs considered that 
these issues could be resolved directly by the states concerned (2), as they could apply the 
general rules on sharing fiscal sovereignty over working income to cross-border workers, or
negotiate specific ad hoc rules between themselves. There are numerous, varied examples of 
specific provisions on the taxation of cross-border workers adopted by Member States. Whilst 
bilateral agreements generally contain provisions sharing tax competency for pensions, one 
rarely finds specific provisions on pensions from cross-border work.

1.2. Cross-border work: basic EU freedoms and taxation
In the absence of EU unifying or harmonising measures, direct taxation basically remains a 
Member State competence, as does the conclusion of agreements to avoid double taxation.

The Court of Justice has recognised that Member States can establish, in these agreements, 
the criteria for sharing their taxation powers (3).

When using their prerogative, Member States must, however, comply with their obligations 
under the TFEU. They may not discriminate on the basis of nationality or establish or 
maintain discrimination against persons who are exercising their right to free movement.

Furthermore, the Court has ruled that the TFEU offers no guarantee to an EU worker that 
working in a different Member State than his Member State of residence or transferring his 
                                               
1 OECD, Model Tax Convention on Income and on Capital. The Model Tax Convention is the main point of 
reference in international tax law for resolving issues connected with international legal double taxation and for 
interpreting and correctly applying bilateral tax agreements. Most EU Member States are also OECD members 
(21 of 27).
2 OECD, op. cit., Commentary on Article 15, par. 10 (July 2010 edition).
3 ECJ, Case C-336/96 (Gilly), points 23 and following.



activities to a Member State other than that in which he previously resided will be neutral as 
regards taxation. Given the disparities between tax legislations in the Member States, such a 
transfer may be to the worker’s advantage or not, according to circumstances (4).

In view of the differences in social and tax legislation between Member States, cross-border 
activities can be advantageous or disadvantageous for workers without the legislation in 
question being contrary to the provisions of the TFEU, as long as it does not disadvantage 
cross-border workers when compared with workers whose entire activity takes place in the 
same Member State.

1.3. The reversal of the flow of cross-border workers between France and Belgium and 
its impact on the ‘tax balance’ between the two countries
Various studies published by the French National Institute of Statistics (5) show that migration 
between France and Belgium has changed profoundly since the last century, mainly owing to 
increased rail and road transport, economic development and levels of tax on salaries on the 
two sides of the border. Various French and Belgian sources estimate that the number of 
Belgian workers working in France has gone down from 100 000 in 1929 to 16 000 in 1975, 
reaching a level of some 6 000 some ten years ago.

Whilst the flow of Belgian cross-border workers to France has remained stable, the flow in 
the opposite direction continues to grow. In 2008, the number of cross-border workers living 
in France and working in Belgium was estimated at 34 000 (6), whilst the number was 26 000 
in 2005 and some 15 000 in 1999 (7).
Although the nominal rate is not always a significant indicator of the actual tax pressure in a 
country, when comparing the 2008 income tax rates for Belgium and France (see table 
below), it becomes clear that there is an advantage in being taxed in France. This difference, 
combined with the provisions of bilateral agreements, has a considerable impact on the flow 
of cross-border workers and on migration between the two Member States. This reversal of 
the flow of cross-border workers between the two Member States is also the reason for recent 
legislative changes.

                                               
4 ECJ, Case C-403/03 (Schempp), point 45. ‘[The] object of a convention such as that in issue is simply to 
prevent the same income from being taxed in each of the two States. It is not to ensure that the tax to which the
taxpayer is subject in one State is no higher than that to which he or she would be subject in the other‘ (Case C-
336/96, Gilly).
5 INSEE Nord-Pas-de-Calais, ‘Toujours plus de travailleurs frontaliers vers la Belgique’, Pages de Profils, 10, 
September 2006; idem, ‘L’emploi frontalier vers la Belgique progresse et se diversifie’, Pages de Profils, 65, 
December 2009; EuresChannel, ‘Etude sur les flux frontaliers franco-belges’, September 2006.
6 INAMI, Healthcare Services (data of 30 June 2008), statistics quoted in the Plagnol report on behalf of the 
Committee on Foreign Affairs to the French National Assembly (No 2083 of 18 November 2009).
7 INSEE Nord-Pas-de-Calais, op. cit., September 2006.



2008 INCOME TAX RATES IN BELGIUM AND FRANCE

Belgian tax on natural persons French income tax
Brackets of individual 

income 
Marginal

rate
Brackets of income divided by number of

household members
Marginal

rate
from EUR 1 to EUR 7 560 

(1)
25% up to EUR 5 852 0%

from EUR 7 560 to 
EUR 10 760

30% from EUR 5 853 to EUR 11 673 5.5%

from EUR 10 760 to 
EUR 17 920

40% from EUR 11 674 to EUR 25 926 14%

from EUR 17 920 to 
EUR 32 860

45% from EUR 25 927 to EUR 69 505 30%

above EUR 32 860 50% above EUR 69 505 40%

(1) An individual deduction of EUR 6 150 (increased in some circumstances) applies.

Source: French National Assembly, Report No 2083 of 18 November 2009, page 13. 

1.4. The tax situation under the bilateral agreement of Belgian cross-border workers 
working in France 
The tax situation of active Belgian-French cross-border workers is currently outlined in
Article 11 of the Tax Agreement between Belgium and France of 10 March 1964 (Annex 2) 
and its Additional Protocol of 12 December 2008, which entered into force on 
17 December 2009 (Annex 3).
The 1964 agreement between France and Belgium established a special set of rules for cross-
border workers: instead of the general rule according to which income from salaried work is 
normally taxed in the country where the work is actually done (8), cross-border workers were 
taxed only in their country of residence.
Since there is a considerable difference in tax levels between France and Belgium, this system 
was disadvantageous for cross-border workers living in Belgium and working in France. 
These workers paid their social contributions in France under Regulation (CEE) 1408/71 and 
were taxed on their income in Belgium under the agreement between Belgium and France. 
Since social contributions are higher in France than in Belgium, but taxes are higher in 
Belgium than in France, they were doubly disadvantaged (9).
A protocol resulting from an additional agreement of 12 December 2008 abolished the special 
rules for cross-border workers with retroactive effect from 1 January 2007 for Belgian 
residents working in France. Point 3 of the protocol provides that, from 1 January 2007,
income from salaried work in the French border area received by permanent residents of the 
Belgian border area is taxed in accordance with Article 11(1) and (2)(a) of the agreement. 
This means that this income will generally only be taxed in the country where the salaried 
work is carried out.

1.5. The tax situation under the bilateral agreement of former cross-border workers in 
retirement
The tax rules for pensions received by retired (private-sector) Belgian-French cross-border 
workers are currently laid down in Article 12 of the 1964 Tax Agreement between Belgium 
                                               
8 OECD, op. cit., Commentary on Article 15, par.1 (July 2010 edition).
9 Circular of the Belgian Ministry of Finance, AAF/2008-0408 of 17 December 2009, point II.4.



and France (Annex 2), which provides that only the country in which the beneficiary is 
resident shall raise taxes. Any other private income which these workers receive and which 
cannot be considered a ‘pension’ is also taxed in Belgium alone under Article 18 (other 
income) of the tax agreement.
It follows that retired cross-border workers living in Belgium are only taxed by the Belgian 
tax authorities, since the protocol which entered into force on 17 December 2009 (Annex 3) 
has no effect for retired persons.

In 2004, the Belgian Constitutional Court ruled on complaints (10) brought by Belgian 
residents who considered themselves the victims of discrimination since the agreement with 
the Netherlands stipulated that their Dutch pensions should be taxed in the Netherlands, 
whereas similar Belgian pensions, or pensions paid by certain other countries, were taxed in 
Belgium, where tax levels were lower. The Belgian Constitutional Court rejected the 
complaints, as it considered that the fact that individuals to whom different agreements
applied were treated differently was not in itself discriminatory, and that the principle of 
equality did not require Belgium to ensure that the most favourable tax rate applied to 
individuals in all cases. 
In 2005, a ruling of the EU Court of Justice largely confirmed this position (11).

1.6. Belgian tax law applicable to pensions in general
There are three different systems for taxing pensions in Belgium. The first system concerns 
state pensions, which are funded by contributions paid by active workers. These funds are 
redistributed: the contributions paid by active workers are immediately transferred as pensions 
to retired workers. The second system concerns non-state pensions which ensure an additional 
income on top of legal pensions. Additional pensions, which are organised by employers 
(group insurance, pension fund, etc.), are funded by additional contributions agreed
contractually or by collective agreement. Salaried workers can make personal payments in 
order to complement the payments made by their employer as part of a collective pension 
plan. The third system mainly concerns individual plans, such as savings for retirement.

Pensions constitute taxable income (12). State (retirement or survivors’) pensions are deducted 
at source when they are paid. This withholding tax constitutes an advance payment of the tax 
on natural persons. That tax is then calculated – at the normal, progressive rate – on the basis 
of the various sources of income shown in the individual's tax declaration.

For additional pensions paid out in the form of a lump sum,
a) the payment of capital from employers' contributions is taxed at a fixed rate of 16.5%, 

provided that this capital is paid to the beneficiary when he or she retires, or after the 
age of 60, or following the death of a person whose beneficiary he or she is. Otherwise, 
the capital is taxed at the normal, progressive rate of the tax on natural persons (13).

b) Capital from personal contributions is taxed at a rate of 10%, provided that the 
condition mentioned in point a) is fulfilled. Otherwise, the capital is taxed at a rate of 
33% (14).

                                               
10 Judgment No 20/2004 of 4 February 2004.
11 ECJ, Case C-376/03 (D.), points 61 and following.
12 1992 Income Tax Code, Articles 23, 31 and 34.
13 1992 Income Tax Code, Article 171(4)(f).
14 1992 Income Tax Code, Article 171(2)(b).



If the pension is paid as an annuity, the tax situation is very similar: the capital out of which 
the periodical payments are made is taxed at the same rate as a lump sum payment (16.5% for 
employers’ contributions, 10 % for personal contributions). An annual tax of 15% is then paid 
on the theoretical yield of the capital. This yield is set at 3% of the accumulated capital.

1.7. Belgian tax law applicable to French pensions
State pensions from the beneficiaries’ professional activity are taxed under Article 34(1) of 
the 1992 Income Tax Code (Annex 4), which makes no distinction between Belgian and 
French pensions.
Belgian and French additional pensions from a redistribution mechanism, which are paid as 
an annuity in the same way as state pensions, are taxed globally and at the full rate, also in the 
same way as state pensions.

Belgian and French additional pensions from a capitalisation mechanism are taxed at a 
reduced rate (15). Capitalised additional pensions are taxed separately because of the way the 
pensions are paid – generally as a single lump sum – which, if not corrected, would give rise 
to a very high progressive tax rate, since the tax rate is high for large sums of money. 
However, Belgium has extended this tax advantage to capitalised additional pensions paid as 
an annuity, so as not to punish the choice to receive pensions as an annuity (which is 
considered of greater social value) rather than as a lump sum (16).
Whilst additional pensions in Belgium generally function according to a capitalisation 
mechanism, additional pensions in France are mandatory and mainly function according to a 
redistribution mechanism. They are thus similar to state pensions. Because of this difference, 
French additional pensions received by former Belgian-French cross-border workers residing 
in Belgium are almost always taxed at the normal rate in Belgium (like the state pensions 
mentioned above) rather than at the reduced rate, which only applies to pensions or annuities
from capitalised additional pension systems.

1.8. The European institutions’ initiatives in this area
The European Parliament has often considered issues connected with cross-border work, and 
particularly issues linked to the interaction between direct taxation and social security 
contributions (17). In its resolution of 17 January 2001, it called on the Commission ‘to 
recommend to Member States that in their bilateral practices they have regard to the 
complications generated by the mismatches between taxation and social security systems in 
the case of frontier workers, and ensure that tax arrangements comply with 
Regulation (EEC) No 1408/71 (country of employment principle)’(18).

The Commission addressed the issue of the interaction between taxation and social security in 
the work of the Veil Group and the action plan linked to the group’s report (19). The 

                                               
15 16.5% for employers’ contributions, 10 % for personal contributions, plus an annual tax of 15% on the 
capital’s theoretical yield (see point 1.6.).
16 Law of 28 April 2003 on additional pensions (‘Loi Vandenbroucke’), as amended by Article 104 of the Law of 
23 December 2005 and Article 45 of the Law of 20 July 2006 for capital paid out from 1 January 2006 and 
Article 129(1) and (2) of the Law of 22 December 2008 for allowances paid or granted from 1 January 2009.
17 European Parliament, Frontier Workers in the European Union, Directorate General for Research, Working 
paper W 16A, Social Affairs Series, May 1997; see in particular item 3.3; 
18 Parliament resolution on the situation of frontier workers (Oomen-Ruijten report), A5-0338/2000.
19 Report and Recommendations of the High Level Panel on free movement of persons (‘Veil Group’), 
18 March 1997; European Commission, An Action Plan for Free Movement of Workers, COM(97)586.



Commission also published a communication on 19 April 2001 with a view to eliminating tax 
obstacles to the cross-border provision of occupational pensions (20). 
Some years ago, the Commission considered a complaint submitted by members of the 
association CDF based on arguments similar to those brought forward in this petition. 
Following detailed consideration of the case submitted by the complainants, the Commission 
concluded that there was no infringement of EU law. 
In its answer to the complainants, the Commission recalled that Member States could 
establish the criteria for sharing their tax sovereignty in bilateral agreements aiming to 
eliminate double taxation (21). Furthermore, given that the difference in tax rates in Belgian 
law was not based on the nationality of the body paying the additional pensions, but on the 
mechanism (redistribution/capitalisation) in accordance with which the additional pension 
was funded and paid, the Commission could find no direct discrimination against 
beneficiaries of French pensions in Belgian law in force at the time of the investigation or in 
the complainants’ case.

                                               
20 Commission Communication, ‘The elimination of tax obstacles to the cross-border provision of occupational 
pensions’, COM(2001)214 of 19.4.2001.
21 ECJ, Case C-336/96 (Gilly), point 30.


