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NOTICE TO MEMBERS

Subject: Petition 0830/2006  by Mr Tobias King (British) on application of the EC 
Directive 2004/38 by the United Kingdom 

1. Summary of petition

The petitioner, a British citizen residing in Belgium together with his wife who is a Turkish 
citizen, considers that United Kingdom breaches Directive 2004/38 on the right of citizens of 
the Union and their family members to move and reside freely within the territory of the 
Member States. According to the petitioner, although his wife holds a valid residence card in 
Belgium she is still required to obtain an entry visa when travelling to UK. The petitioner 
argues that at first sight the UK Immigration Regulation seems in line with the EC Directive, 
as it provides for exemption of visa for holders of EEA family permit or residence cards. 
However, according to him, when applying this provision the Home Office interprets it as 
residence cards issued by United Kingdom, thus breaching EC Directive 2004/38.

2. Admissibility

Declared admissible on 9 March 2007. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 5 May 2007.

Mr. Tobias King, a British national exercising his right to move and reside freely in Belgium, 
complains that the United Kingdom authorities obliged his Turkish spouse to obtain an entry 
visa despite her holding a valid Belgian residence permit issued to her as a family member of 
a Union citizen. Moreover, the visa is not issued for free should the Union citizen and the 
spouse travel separately.
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Article 18 EC stipulates that every citizen of the Union shall have the right to move and reside 
freely within the territory of the Member States, subject to the limitations and conditions laid 
down in this Treaty and by the measures adopted to give it effect. The limitations and 
conditions are to be found in Directive 2004/38/EC on the right of citizens of the Union and 
their family members to move and reside freely within the territory of the Member States.
Under the conditions of the Directive, third country family members of a Union citizen have 
the right to accompany or join him in the host Member State, where the Union citizen is 
exercising his right to move and reside freely. 

Although Member States not bound by Regulation (EC) No 539/2001, such as the United 
Kingdom, may, where a Union citizen exercises the right to move and reside freely in their 
territory, require the spouse who is a national of a third country to have an entry visa in 
accordance with national law, Article 5(2) of the Directive provides that possession of the 
valid residence card referred to in Article 10 of the Directive exempts such family members 
from the visa requirement.

In order to comply with those provisions of the Directive, the United Kingdom brought into 
force the Immigration (European Economic Area) Regulations 2006.

Regulation 11(2) of the 2006 Regulations provides that a person who is not an EEA national 
must be admitted to the United Kingdom if he or she is a family member of an EEA national 
and produces on arrival a valid passport and an EEA family permit, a residence card or a 
permanent residence card.

Regulation 11(2) of the 2006 Regulations would appear to comply with Article 5(2) of the 
Directive. However, the British Consulate in Brussels and the UK SOLVIT centre interpreted 
this Regulation as exempting from the visa requirement only holders of residence cards issued 
by the relevant UK authorities. 

According to the very terms of Article 5(2) of the Directive, in order to be exempt from the 
visa requirement, it is sufficient for the family members to possess a valid residence card 
issued in accordance with Article 10 of the Directive. This provision lays down no 
requirement whatsoever as to this exemption being limited only with regard to the Member 
State that issued the residence card. 
An interpretation of the condition concerning the visa requirements under Directive 
2004/38/EC to mean that the family member holding a residence card issued in accordance 
with Article 10 of the Directive is exempt from the visa requirement only in the Member State 
that issued such residence card would add to that condition, as formulated in that Directive, a 
requirement as to the “origin” of the residence card. Such requirement goes beyond what is 
provided for in the Directive and constitutes a measure contrary to it.
With regard to the fees charged for an entry visa, Article 5(2) of the Directive stipulates that 
entry visas shall be issued free of charge. It must be noted that entry visas for third country 
family members of a Union citizen are issued free of charge only when such family member 
travels to the host Member State to accompany or join the Union citizen there. When the 
family member travels alone without the intention to join the Union citizen in the host 
Member State, then the Directive does not apply and a fee can be charged.
Mr. King has lodged an identical complaint with the Commission services on 3 November 
2006. The complaint has been registered under reference number 2006/5043. The 
Commission services dispatched a letter to the UK authorities on 27 March 2007 inviting 
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them to provide us with their comments on the issue of residence cards being exempt from the 
visa requirement within two months from receipt of the letter.

4. Further Commission reply, received on 17 July 2007.

As indicated by the Commission in its previous communication to the European Parliament
concerning this petition, the questions raised by the petitioner were brought to the attention of 
the UK authorities on 27 March 2007 inviting them to provide observations on the 
Commission’s assessment of the case in the light of applicable Community law.

The UK authorities replied by letter of 4 June 2007 and noted that the reference to a residence 
card in Regulation 11(2) concerns a residence card issued by the relevant UK authorities and 
indicated that they do not share the Commission’s interpretation of Article 5(2) of the 
Directive.

It is now evident that the issue is not about the application of UK national legislation 
transposing Community law, but rather about the transposition of the Directive. The problem 
raised in the petition will be taken into account within the framework of overall examination 
of compliance of the UK legislation with the Directive which will be finalised before the end 
of 2008.


