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Subject: Petition 1665/2008 by Becky Hogge (British), on behalf of the Open Rights 
Group, bearing 13 952 signatures, on extension of the term of protection of 
copyright in sound recordings

1. Summary of petition

The petitioners oppose extension of the term of protection of copyright and related rights,
which Commission proposal COM (2008) 464, amending Directive 2006/116/EC, would 
increase from 50 to 95 years for performers and producers of phonograms or sound 
recordings. They request that both professionals and consumers be taken into account when 
the directive is amended.

2. Admissibility

Declared admissible on 25 March 2009. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 15 May 2009.

The petition, signed by 13,952 persons, appeals to the European institutions to ensure that 
policy in the copyright field reflects all the stakeholders concerned, including consumer and 
public interest organisations, and not just the commercial rights-holders who advocate 
extended copyright terms.  The petitioners believe that the term proposal, and copyright 
policy in general, is too focused on the well-being of those who own copyright and collectors 
who manage copyright.

The effectiveness of the proposal 
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The Commission proposal was preceded by an impact assessment1 which took into account 
the views of all stakeholders, including consumers and public interest organisations. The 
Commission services examined a series of studies including all those quoted in the petition. 
The list of studies can be found on page 13 of the impact assessment. The Commission would 
like to stress that the academic studies cited by the petitioners contain general statements of 
copyright policy and explore the historical background to performers' rights. With one 
exception, none of the academic literature cited by petitioners contains any empirical analysis 
on either performers benefit or the impact on consumers.

The Commission's impact assessment itself, based on empirical data, acknowledges that the 
average annual additional benefit of term extension for an average performer would not be 
spectacular (when compared with the salaries of 'high flyers' in the banking and insurance 
sector) but significant and meaningful when viewed from an average performers' perspective.

The benefit that stems from longer eligibility to royalties for broadcasting and public 
performances in bars and discotheques would be up to € 737.  The basis for this calculation is 
that the benefit accruing to performers in the initial ten year period would amount to up to € 
18 million and that roughly 24.500 performers would lose protection in the first decade.  If the 
benefit that accrues during an entire decade (€ 18 million) is divided between 24.500 
performers that would lose protection in this decade, the average performer's benefit over a 
decade would be up to € 737 per year.

The petitioners' alternative calculation (http://www.openrightsgroup.org/wp-
content/uploads/080829_ukipo_ectermextension_amended.pdf ) is flawed. It divides the 
Commission's result by ten, assuming that 24.500 performers lose protection per year. It is 
clear that the figure pertains to the number of performers that lose protection over 10 years.

Additional performers' benefit arises from the session players' fund. Contrary to the 
petitioners' argument, this fund specifically does not benefit 'rich and famous' performers, but 
session players.  The session players' fund would yield between €130 and €2065 per year in 
extra benefit for an average session player.  While the petitioners would consider these figures 
as insignificant, the session musicians concerned think otherwise.
Again, the petitioners' alternative calculation (see citation above) is flawed.  It assumes that 
all performers will be eligible for payments from the session players fund while in reality it is 
clear that the fund is only there to compensate performers that have assigned their rights 
against a one-off payment. Therefore, the revenue derived from the fund clearly does not 
apply to successful featured artists.

The above calculations do not include the extra earnings that featured performers (artists that 
have royalty contracts) will receive due to the fact that no more deductions on royalties will 
be allowed in the extended term. For those performers who never received their contractual 
royalties in the initial 50 year term because the record company had not yet recouped its 

                                               
1 Commission Staff Working Document: "Impact assessment on the legal and economic situation of performers 

and record producers in the European Union".  23 April 2008 
http://ec.europa.eu/internal_market/copyright/docs/term/ia_term_en.pdf
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investment in them, the proposal includes a 'clean slate': This means that these performers will 
actually start collecting those royalties in the extended term - as the rest of the amount due to 
the record producer will be cancelled.

In this way, the proposal will provide essential increments to the earnings, especially later in 
life, of the vast majority of little-known or unknown artists, especially those featured 
performers that did not previously enjoy royalties and the session players that, for the first 
time in their career, will enjoy extra earnings from the fund.

The fact that record producers will also benefit from a term extension - and therefore 
additional revenue - is necessary for the fund to be operational. If there are no record sales, 
there is no revenue stream for session players.

According to the Commission's proposal, the fund will be made up of 20% of the sales 
revenue earned by record companies in the extended period.  The fact that the sound 
recording industry has consistently, so far without success, attempted to reduce the amounts to 
be set aside for the fund demonstrates that this proposal is no gift to the sound recording 
industry.

Moreover, record producers will be paying more royalties in the extended period as they will 
have to pay full royalties to all featured performers.  This rule is consistently ignored by 
critical academics.

Public concern

The Commission, having taken into consideration all views, believes that the proposal for 
term extension is indeed balanced. The negotiations with the European Parliament and the 
Council of Ministers under the co-decision procedure also ensure that the final text does not 
ignore any concerns expressed either by European citizens or by national authorities.

The Commission believes that the comparison with the software patents initiative is entirely 
inappropriate and would point to the large support that the proposal receives from musicians' 
unions as eloquent evidence in this respect.  What is at stake in the term proposal is not the 
survival of the sound recording industry or the protection of a few major corporate interests, it 
is the long-overdue recognition that performers, singers, orchestra directors and members of a 
choir are dependent on copyright royalties to earn a decent living.

Public domain recordings

The proposal for term extension only concerns performers' and record producers' rights. This 
means that, if the proposal is adopted in 2010, only performers' and producers' rights from 
1960 onwards would be extended.

What the petitioners omit to mention is that authors' rights last for 70 years after the last 
surviving co-author's death.  That usually means that works of authorship remain protected for 
up to 140 or 150 years. The authors' rights (composer and author of the lyrics) in those same 
recordings from 1960 onwards will therefore last until long after the expiry of even the 
extended rights for performers.  It is only when the authors' rights have expired that a piece of 
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music   can be considered to be in the public domain.  This means that royalties still have to 
be paid to authors for a long period, even once the sound recording loses protection.

The 'use it or lose it' clause

The purpose of the 'use it or lose it clause' is to allow performers to retrieve their rights in the 
recording if the producer is not selling the musical tracks on which he performs on the 
internet and in shops. The performer can then either re-release the music himself or find 
another producer who is willing to do so.

The petitioners wrongly assume that performers or users bear the burden of proving that a 
recording was not "once made available somewhere".  This does not adequately reflect the 
structure of the "use-it-or-lose-it" clause.  The clause specifically provides that the performers 
may notify the producer of their intention to terminate the contract, should the latter not make 
the sound recordings available online and sell them as physical CDs.  If the producer "does 
not carry out both acts of exploitation" the transferred copyright will revert to the performer 
and the producer's copyright in the sound recording will cease to exist.
    
Audiovisual issue

The proposal as it stands does not include the audiovisual sector.  In the negotiation process, 
the Commission indicated that further study of this sector was necessary prior to the 
submission of any proposal for action. The current proposal therefore contains an article 
specifying that the Commission shall carry out a separate impact assessment on performers in 
the audiovisual sector.

Clarity

The Commission agrees that enforcement issues should not be confused with the duration and 
scope of intellectual property rights. The current proposal does not contain any enforcement 
measures.  Rather, by extending the term of protection the proposal fosters those rights, like 
equitable remuneration for broadcasts and communication to the public, that allow performers 
to obtain direct benefits without recourse to cumbersome measures of enforcement or digital 
rights management technologies.

Principle of evidence based approach

The Commission believes that it has provided extensive evidence in the impact assessment. 
The impact assessment also studied the question of consumer prices. There is no evidence 
pointing to a causal link between performers' or producers' copyright protection and the retail 
price of a sound recording. The Commission concluded that the pricing of sound recordings is 
constrained by many other factors including shelf space and the share of the price retained by 
retailers.  Empirical evidence shows that there is no decrease in sound recoding prices once 
the copyright on the performance expires. Mostly this is due to the fact that authors still get 
remunerated for their song (protected for life plus seventy years) and that public domain 
companies sell at essentially the same price as record companies do.

Regarding on-line sales, the prices offered by currently prevalent services, such as iTunes, are 
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the same per track whether the music is in or out of copyright.

Subscription based services offer access to a repertoire or a number of tracks for a monthly 
payment and this price does not vary according to the number of tracks in or out of copyright.

Bundled access to music services such as "Nokia comes with music" (mobile phones) or 
"Orange music max" (ISP, mobile) also costs the same regardless of which tracks the 
consumer downloads.

Out of 100 music services surveyed in the recent "Observatoire de la musique: Etat des lieux 
de l'offre de musique numérique au premier semestre 2008" only one service offers access to 
sound recordings which are no longer protected.  The price, at €1 per track, is identical to the 
price charged for tracks where the sound recording remains protected.

Status of the proposal

The European Parliament examined and voted upon the proposal in four different committees: 
Culture (10 December 2008), Internal Market and Consumer Protection (12 December 2008), 
Industry, Research and Energy (16 December 2008) and the lead committee, Legal Affairs 
(18 February 2009). These votes have been largely positive.

Negotiations are still underway in the Council and it appears that the Council and EP texts are 
fairly well aligned.  The point of convergence appears to be a term extension limited to 70 
years with a session players fund, a clean slate clause and a use-it-or-lose-it provision 
available for all sound recordings, whether recorded prior to the entry into force of the new 
term or thereafter.

Conclusions

The Commission believes that the proposal has been amply debated and discussed with input 
from all stakeholders, and represents a balanced legislative text.  The original aim of the 
proposal is to help the economic situation of performers. The fact that the performers are keen 
to see the proposal adopted would indicate that the future results will be those that the 
Commission's extensive impact assessment has identified.


