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The petitioner, writing on behalf of a group of Swedish employers, united in the 
Christian Business-owners Interest Organisation, alleges violation of the 'negative 
freedom of association' of the employers concerned. Swedish workers' unions would
exert considerable pressure (including use of force and intimidation) on these 
employers to subscribe to collective associations or to collective agreements, which 
the employers concerned refuse to do, allegedly for religious reasons. In their opinion, 
collective action against them is moreover unjustified, since the wages paid by this 
group of employers are equal or higher than those agreed in the collective agreements, 
and since their employees do not demand them to enter into collective agreements.

It seems that this conflict centers around balancing the negative freedom of 
association,1 reinforced with arguments based on freedom of religion2 (not explained 
by the petitioner), against the freedom of collective bargaining and action.3
Fundamental rights are recognised at EU level as general principles of EU law,
informed by the European Convention on Fundamental Rights (ECHR) and the 
Charter of fundamental rights of the EU (the Charter). However, they only apply 
within the material sphere of application of primary or secondary EU law.

In this case, there may be a difficulty in establishing such link with EU law (and, 
hence, with the powers of the European Parliament):

1. The conflict is one between two private parties, within a single Member State. 
Thus, other than in the Laval and Viking cases decided by the Court of Justice of the 
EU, there is no balancing exercise here between the right to collective bargaining and 
action, on the one hand, and the European economic freedoms (freedom to provide 
services, freedom of establishment), on the other hand.

2. It could be argued that the situation described by the petitioner is covered by 
Directive 2000/78/EC of 27 November 2000 establishing a general framework for 
equal treatment in employment and occupation4, in particular by articles 1 and 3(1)(d)
(non-discrimination on the ground of religion in respect of membership of, and 
involvement in, an organisation of workers or employers). However, the Christian 
employers are looking for a special treatment, not for 'equal treatment', since their 
wish is to remain outside collective associations which are not of a Christian 
inspiration. Moreover, in Sweden, employers not being members of collective 
associations are offered to subscribe to 'substitute agreements' offering a similar level 
of pay and working conditions as stipulated in the collective agreements offered to 

                                               
1 (Negative) freedom of association: Article 11 ECHR ('negative freedom' not explicitly mentioned, but 
acknowledged in case law of the ECtHR); Article 12 Charter ('negative freedom' not explicitly 
mentioned, but should be interpreted in line with the case law of the ECtHR).
2 Freedom of religion: Article 9 ECHR, Article 10 Charter; could be combined with the prohibition of 
discrimination contained in Article 14 ECHR and Article 21 Charter.
3 Right to collective bargaining and action: Article 28 Charter.
4 OJ L 303, 2.12.2000, p. 16–22.



members of collective associations.5 The religious argument, which is not 
substantiated by the petitioner, does not seem to support the refusal of the Christian 
employers to enter into a substitute agreement.

This conflict between Swedish individuals should be brought before a Swedish court. 
Such court could decide, eventually, to ask a preliminary question to the Court of 
Justice of the EU about possible violation of Directive 2000/78/EC. 

Other than Directive 2000/78/EC, it is hard to see an immediate link with the sphere 
of application of EU law. The competent Swedish court itself should therefore deal 
with the fundamental rights issues involved, i.e. balancing the (negative) right to 
association, possibly reinforced with arguments based on the freedom of religion, 
against the right of collective bargaining and action. After exhausting the legal 
remedies within the Swedish legal system, the case could then be brought before the 
European Court of Human Rights (ECtHR), which however only judges the 
behaviour of Member States (Sweden) of the Council of Europe, and not the 
behaviour of private individuals. In a case very similar to the one described by the 
petitioner,6 the ECtHR recognised that Article 11 of the Convention guarantees 
employers the negative freedom of association, i.e. the right not to join a collective 
association, but stated that this provision does not as such guarantee a right not to 
enter into a collective agreement.7 The Court explained that "[t]he positive obligation
incumbent on the State under Article 11, including the aspect of protection of personal 
opinion, may well extend to treatment connected with the operation of a collective-
bargaining system, but only where such treatment impinges on freedom of 
association."

RECOMMENDATION: Send an answer to the petitioner in line with this 
analysis; no further action should be taken by the European Parliament

                                               
5 See ECtHR, Case Gustafsson v. Sweden of 25.04.1996, paras 44 and 52.
6 The employer concerned refused membership of a collective association and refused to enter into a 
collective agreement on the basis of his political convictions, namely his disagreement with the 
collective bargaining system in Sweden. In the petitioner's case, religious objections are raised against 
membership of collective associations.
7 Gustafsson v. Sweden of 25.04.1996, para. 52. See, as well, the ECtHR's Swedish Engine Drivers'
Union judgment, of 06.02.1976, paras. 40-41.


