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SHORT JUSTIFICATION

Transparent and credible public procurement plays a particularly important role in the 
efficiency of public spending and also in the impact of public investment on the economy, 
particularly on sustainable growth and innovation.

The public procurement regime is by nature highly complex, in particular for small local 
authorities and SMEs, and a broader access to clear information and advice concerning EU 
rules on public procurement for contracting authorities, in particular at regional and local 
level and SMEs alike should be a must. The objective of further developing EU procurement 
law must be to make procurement procedures simultaneously simpler, cheaper and more 
SME- and investment-friendly. 

The Commission and the Member States share a great responsibility of ensuring the training
and the consultation needed to inform and assist regional and local authorities and SMEs, and 
also to involve other interested parties, in order to ensure that there is effective informed 
participation in public procurement, thus reducing the frequency of errors and irregularities 
and developing the required expertise among the contracting authorities of local and regional 
authorities in the field of public procurement.

Indeed, SMEs have a huge potential for job creation, growth and innovation, and in order to 
derive maximum benefit from the economic and innovative potential of SMEs in the context 
of procurement procedures, these should be encouraged to participate in public procurement 
procedures organised by local and regional authorities.

As your Rapporteur, with the support of the Committee, has made clear in her opinion on the 
modernisation of public procurement, public procurement should not follow the lowest price 
principle but should take into account the sustainable and economically most advantageous 
tender, including life-cycle cost. This rule should be further strengthened in the 

It should be made clear, however, that the effectiveness and efficiency of any rules enacted at 
European level on public is conditional upon a sound and as much simplified as possible 
transposition of those rules into the laws of the Member States. Member States, with the 
assistance and monitoring of the Commission, should therefore ensure that fragmentation of 
rules across the Union is avoided, and that simplification of regimes is not hampered, due to 
the quite very complex and detailed nature of the rules contained in the proposed directives.

Legal and practical clarification of the directives in order to avoid further failures in applying 
the public procurement rules is crucial. In this context, your Rapporteur hopes that the serious 
failures to comply with public procurement rules repeatedly identified by the Court of 
Auditors in the implementation of projects under the ERDF and the Cohesion Fund, mainly 
due to the complexity of public procurement procedures, the lack of consistency between 
them and those on which the use of the Structural Funds and Cohesion Fund is based and the 
incorrect implementation of EU legislation into national law, will be finally solved and duly 
taken into account in the framework of the interpretation and application of future public 
procurement rules.
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AMENDMENTS

The Committee on Regional Development calls on the Committee on the Internal Market and 
Consumer Protection, as the committee responsible, to incorporate the following amendments 
in its report:

Amendment 1

Proposal for a directive
Recital 2

Text proposed by the Commission Amendment

(2) In order to guarantee the opening up to 
competition of procurement by entities 
operating in the water, energy, transport 
and postal services sectors, provisions 
should be drawn up coordinating 
procurement procedures in respect of 
contracts above a certain value. Such 
coordination is needed to ensure the effect 
of the principles of the Treaty on the 
Functioning of the European Union and in 
particular the free movement of goods, the 
freedom of establishment and the freedom 
to provide services as well as the principles 
deriving therefrom, such as equal 
treatment, non-discrimination, mutual 
recognition, proportionality and 
transparency. In view of the nature of the 
sectors affected by such coordination, the 
latter should, while safeguarding the 
application of those principles, establish a 
framework for sound commercial practice 
and should allow maximum flexibility.

(2) In order to guarantee the opening up to 
competition of procurement by entities 
operating in the water, energy, transport 
and postal services sectors, provisions 
should be drawn up coordinating 
procurement procedures in respect of 
contracts above a certain value. Such 
coordination is needed to ensure the effect 
of the principles of the Treaty on the 
Functioning of the European Union and in 
particular the free movement of goods, the 
freedom of establishment and the freedom 
to provide services as well as the principles 
deriving therefrom, such as equal 
treatment, non-discrimination, mutual 
recognition, proportionality and 
transparency. In view of the nature of the 
sectors affected by such coordination, the 
latter should, while safeguarding the 
application of those principles, establish a 
framework for sound commercial practice 
and should allow maximum flexibility at 
every level of the public procurement 
procedure, particularly favouring small 
and medium-sized enterprises. Public 
procurement rules have to respect the 
distribution of competences as enshrined 
in Article 14 TFEU and the Protocol No 
26 thereof. The application of those rules 
should not interfere with the freedom of 
public authorities to decide how they 
carry out their public service tasks.
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Justification

Adaption to the new provisions of the Lisbon Treaty.

Amendment 2

Proposal for a directive
Recital 4

Text proposed by the Commission Amendment

(4) Public procurement plays a key role in 
the Europe 2020 strategy as one of the 
market-based instruments to be used to 
achieve a smart, sustainable and inclusive 
growth while ensuring the most efficient 
use of public funds. For that purpose, the 
current public procurement rules adopted 
pursuant to Directive 2004/17/EC of the 
European Parliament and of the Council of 
31 March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors and Directive 
2004/18/EC of the European Parliament 
and of the Council of 31 March 2004 on 
the coordination of procedures for the 
award of public works contracts, public 
supply contracts and public service 
contracts have to be revised and 
modernised in order to increase the 
efficiency of public spending, facilitating
in particular the participation of small and 
medium-sized enterprises in public 
procurement and to enable procurers to 
make better use of public procurement in 
support of common societal goals. There is 
also a need to clarify basic notions and 
concepts to ensure better legal certainty 
and to incorporate certain aspects of related 
well-established case-law of the Court of 
Justice of the European Union.

(4) Public procurement plays a key role in 
the Europe 2020 strategy as one of the 
market-based instruments to be used to 
achieve a smart, sustainable and inclusive 
growth while ensuring the most efficient 
use of public funds. For that purpose, the 
current public procurement rules adopted 
pursuant to Directive 2004/17/EC of the 
European Parliament and of the Council of 
31 March 2004 coordinating the 
procurement procedures of entities 
operating in the water, energy, transport 
and postal services sectors and Directive 
2004/18/EC of the European Parliament 
and of the Council of 31 March 2004 on 
the coordination of procedures for the 
award of public works contracts, public 
supply contracts and public service 
contracts have to be revised and 
modernised in order to increase the 
efficiency of public spending, simplifying
and encouraging in particular access for 
small and medium-sized enterprises in 
public procurement procedures and to 
enable procurers to make better use of 
public procurement in support of common 
societal goals, without prejudice to the 
latter autonomy of decision on what to 
procure and to buy. There is also a need to 
clarify basic notions and concepts to ensure 
transparency, fairness and better legal 
certainty and to incorporate certain aspects 
of related well-established case-law of the 
Court of Justice of the European Union.
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Justification

Procurers autonomy to decide what to buy should not be interfered with.

Amendment 3

Proposal for a directive
Recital 13

Text proposed by the Commission Amendment

(13) Illicit conduct by participants in a 
procurement procedure, such as attempts to 
unduly influence the decision-making 
process or to enter into agreements with 
other candidates to manipulate the outcome 
of the procedure can result in violations of 
the basic principles of Union law and in 
serious distortions of competition. 
Economic operators should therefore be 
required to submit a declaration on honour 
that they do not engage in such illicit 
activities and be excluded if this 
declaration proves to be false.

(13) Illicit conduct by participants in a 
procurement procedure, such as attempts to 
unduly influence the decision-making 
process or to enter into agreements with 
other candidates to manipulate the outcome 
of the procedure can result in violations of 
the basic principles of Union law and in 
serious distortions of competition. 
Economic operators should therefore be 
required to submit a declaration on honour 
that they do not engage in such illicit 
activities and will be excluded from both 
the corresponding and subsequent 
procurement procedures within the EU if 
this declaration proves to be false.

Amendment 4

Proposal for a directive
Recital 25

Text proposed by the Commission Amendment

(25) Research and innovation, including 
eco-innovation and social innovation, are 
among the main drivers of future growth 
and have been put at the centre of the 
Europe 2020 strategy for smart, sustainable 
and inclusive growth. Contracting entities 
should make the best strategic use of public 
procurement to spur innovation. Buying 
innovative goods and services plays a key
role in improving the efficiency and quality 
of public services while addressing major 
societal challenges. It contributes to 
achieving best value for money as well as 

(25) Research and innovation, including 
eco-innovation and social innovation, are 
among the main drivers of future growth 
and have been put at the centre of the 
Europe 2020 strategy for smart, sustainable 
and inclusive growth. Contracting entities 
should make the best strategic use of public 
procurement to spur research and 
innovation, particularly at regional and 
local level. Buying innovative goods and 
services plays a key role in improving the 
efficiency and quality of public services 
while addressing major societal challenges. 
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wider economic, environmental and 
societal benefits in terms of generating new 
ideas, translating them into innovative 
products and services and thus promoting 
sustainable economic growth. This 
directive should contribute to facilitating 
procurement of innovation and help 
Member States in achieving the Innovation 
Union targets. A specific procurement 
procedure should therefore be provided for 
which allows contracting entities to 
establish a long-term innovation 
partnership for the development and 
subsequent purchase of a new, innovative 
product, service or works provided it can 
be delivered to agreed performance levels 
and costs. The partnership should be 
structured in such a way that it can provide 
the necessary “market-pull” incentivising 
the development of an innovative solution 
without foreclosing the market.

It contributes to achieving best value for 
money as well as wider economic, 
environmental and societal benefits in 
terms of generating new ideas, translating 
them into innovative products and services 
and thus promoting sustainable economic 
growth. This directive should contribute to 
facilitating procurement of innovation and 
help Member States in achieving the 
Innovation Union targets. A specific 
procurement procedure should therefore be 
provided for which allows contracting 
entities to establish a long-term innovation 
partnership for the development and 
subsequent purchase of a new, innovative 
product, service or works provided it can 
be delivered to agreed performance levels 
and costs. The partnership should be 
structured in such a way that it can provide 
the necessary “market-pull” incentivising 
the development of an innovative solution 
without foreclosing the market.

Amendment 5

Proposal for a directive
Recital 27

Text proposed by the Commission Amendment

(27) Electronic means of information and 
communication can greatly simplify the 
publication of contracts and increase the 
efficiency and transparency of procurement 
processes. They should become the 
standard means of communication and
information exchange in procurement 
procedures. The use of electronic means 
also leads to time savings. As a result, 
provision should be made for reducing the 
minimum periods where electronic means 
are used, subject, however, to the condition 
that they are compatible with the specific 
mode of transmission envisaged at Union 
level. Moreover, electronic means of 
information and communication including 
adequate functionalities can enable 

(27) Electronic means of information and 
communication in particular can greatly 
simplify the publication of contracts and 
increase the efficiency and transparency of 
procurement processes by reducing 
obstructive regulatory complexity. They 
should become the standard means of 
communication and information exchange 
in procurement procedures. The use of 
electronic means also leads to time savings. 
As a result, provision should be made for 
reducing the minimum periods where 
electronic means are used, subject, 
however, to the condition that they are 
compatible with the specific mode of 
transmission envisaged at Union level. 
Moreover, electronic means of information 
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contracting authorities to prevent, detect 
and correct errors that occur during 
procurement procedures.

and communication including adequate 
functionalities can enable contracting 
authorities to prevent, detect and correct 
errors that occur during procurement 
procedures.

Amendment 6

Proposal for a directive
Recital 28

Text proposed by the Commission Amendment

(28) There is a strong trend emerging 
across Union public procurement markets 
towards the aggregation of demand by 
public purchasers, with a view to obtaining 
economies of scale, including lower prices 
and transaction costs, and to improving and 
professionalising procurement 
management. This can be achieved by 
concentrating purchases either by the 
number of contracting entities involved or 
by volume and value over time. However, 
the aggregation and centralisation of 
purchases should be carefully monitored in 
order to avoid excessive concentration of 
purchasing power and collusion, and to 
preserve transparency and competition, as 
well as market access opportunities for 
small and medium-sized enterprises.

(28) There is a strong trend emerging 
across Union public procurement markets 
towards the aggregation of demand by 
public purchasers, with a view to obtaining 
economies of scale, including lower prices 
and transaction costs, and to improving and 
professionalising procurement 
management. This can be achieved by 
concentrating purchases either by the 
number of contracting entities involved or 
by volume and value over time. However, 
the aggregation and centralisation of 
purchases should be carefully monitored in 
order to avoid excessive concentration of
purchasing power and collusion, and to 
preserve transparency and competition, as 
well as to enhance market access 
opportunities for small and medium-sized 
enterprises by encouraging greater 
flexibility and suppleness in public 
procurement procedures.

Amendment 7

Proposal for a directive
Recital 34

Text proposed by the Commission Amendment

(34) Joint awarding of contracts by 
contracting entities from different Member 
States currently encounters specific legal 
difficulties, with special reference to 

(34) Joint awarding of contracts by 
contracting entities from different Member 
States currently encounters specific legal 
difficulties, with special reference to 
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conflicts of national laws. Despite the fact 
that Directive 2004/17/EC implicitly 
allowed for cross-border joint public 
procurement, in practice several national 
legal systems have explicitly or implicitly 
rendered cross-border joint procurement 
legally uncertain or impossible. 
Contracting entities from different Member 
States may be interested in cooperating and 
in jointly awarding contracts in order to 
derive maximum benefit from the potential 
of the internal market in terms of 
economies of scale and risk-benefit 
sharing, not least for innovative projects 
involving a greater amount of risk than 
reasonably bearable by a single contracting 
entity. Therefore new rules on cross-border 
joint procurement designating the 
applicable law should be established in 
order to facilitate cooperation between 
contracting entities across the Single 
Market. In addition, contracting entities 
from different Member States may set up 
joint legal bodies established under 
national or Union law. Specific rules 
should be established for such form of joint 
procurement.

conflicts of national laws. Despite the fact 
that Directive 2004/17/EC implicitly 
allowed for cross-border joint public 
procurement, in practice several national 
legal systems have explicitly or implicitly 
rendered cross-border joint procurement 
legally uncertain or impossible. 
Contracting entities from different Member 
States may be interested in cooperating and 
in jointly awarding contracts in order to 
derive maximum benefit from the potential 
of the internal market in terms of 
economies of scale and risk-benefit 
sharing, not least for innovative projects 
involving a greater amount of risk than 
reasonably bearable by a single contracting 
entity. Therefore new rules on cross-border 
joint procurement designating the 
applicable law should be established in 
order to facilitate cooperation between 
contracting entities across the Single 
Market. In addition, contracting entities 
from different Member States may set up 
joint legal bodies established under 
national or Union law. Specific rules 
should be established for such form of joint 
procurement. Similarly, in the context of 
cross-border public procurement, it is 
absolutely necessary to clarify the aspects 
relating to intellectual property law.

Amendment 8

Proposal for a directive
Recital 43

Text proposed by the Commission Amendment

(43) Contracts should be awarded on the 
basis of objective criteria that ensure 
compliance with the principles of 
transparency, non-discrimination and equal 
treatment. Those criteria should guarantee 
that tenders are assessed in conditions of 
effective competition, also where 
contracting entities require high-quality 
works, supplies and services that are 

(43) Contracts should be awarded on the 
basis of objective criteria that ensure 
compliance with the principles of 
transparency, non-discrimination and equal 
treatment. Those criteria should guarantee 
that tenders are assessed in conditions of 
effective competition, while ensuring that
entities may also require high-quality 
works, supplies and services that are 
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optimally suited to their needs. As a result, 
contracting entities should be allowed to 
adopt as award criteria either "the most 
economically advantageous tender" or "the 
lowest cost", taking into account that in 
the latter case they are free to set 
adequate quality standards by using 
technical specifications or contract 
performance conditions.

optimally suited to their needs as long as
they are linked to the subject matter of the
contract. As a result, contracting entities 
should be allowed to adopt as award 
criteria preferably "the most economically, 
socially and environmentally
advantageous tender" in line with the 
principle of cost-effectiveness and 
adequate quality.

Amendment 9

Proposal for a directive
Recital 44

Text proposed by the Commission Amendment

(44) Where contracting entities choose to
award a contract to the most economically 
advantageous tender, they must determine 
the award criteria on the basis of which 
they will assess tenders in order to identify 
which one offers the best value for money. 
The determination of those criteria depends 
on the subject-matter of the contract, since 
they must allow the level of performance 
offered by each tender to be assessed in the 
light of the subject-matter of the contract, 
as defined in the technical specifications, 
and the value for money of each tender to 
be measured. Furthermore, the chosen 
award criteria should not confer an 
unrestricted freedom of choice on the 
contracting entity and they should ensure 
the possibility of effective competition and 
be accompanied by requirements that allow 
the information provided by the tenderers 
to be effectively verified.

(44) Where contracting entities award a 
contract to the most economically 
advantageous tender, they must determine 
the award criteria on the basis of which 
they will assess tenders in order to identify 
which one offers the best value for money. 
The determination of those criteria depends 
on the subject-matter of the contract, since 
they must allow the level of performance 
offered by each tender to be assessed in the 
light of the subject-matter of the contract, 
as defined in the technical specifications, 
and the value for money of each tender to 
be measured. Furthermore, the chosen 
award criteria should not confer an 
unrestricted freedom of choice on the 
contracting entity and they should ensure 
the possibility of effective competition and 
be accompanied by requirements that allow 
the information provided by the tenderers 
to be effectively verified.

Amendment 10

Proposal for a directive
Recital 57
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Text proposed by the Commission Amendment

(57) The evaluation has shown that 
Member States do not consistently and 
systematically monitor the implementation 
and the functioning of public procurement 
rules. This has a negative impact on the 
correct implementation of provisions 
stemming from those directives, which is a 
major source of cost and uncertainty. 
Several Member States have appointed a 
national central body dealing with public 
procurement issues, but the functions that 
such bodies are empowered with vary 
considerably across Member States. 
Clearer, more consistent and authoritative 
monitoring and control mechanisms would 
increase knowledge of the functioning of 
procurement rules, legal certainty for 
businesses and contracting entities, and 
contribute to establish a level playing field. 
Such mechanisms could serve as tools for 
detection and early resolution of problems, 
especially with regard to projects cofunded 
by the Union, and for the identification of 
structural deficiencies. There is in 
particular a strong need to coordinate
those mechanisms to ensure consistent 
application, controls and monitoring of 
public procurement policy, as well as 
systematic assessment of the outcomes of
procurement policy across the Union.

(57) The evaluation has shown that 
Member States do not consistently and 
systematically promote and monitor the 
implementation and the functioning of 
public procurement rules. This has a 
negative impact on the correct 
implementation of provisions stemming 
from those directives, which is a major 
source of cost and uncertainty. Several 
Member States have appointed a national 
central body dealing with public 
procurement issues, but the tasks entrusted
to such bodies vary considerably across 
Member States. Clearer, more consistent 
and authoritative information, monitoring 
and control mechanisms would increase 
knowledge of the functioning of 
procurement rules, improve legal certainty 
for businesses and contracting authorities, 
and contribute to establishing a level 
playing field. Such mechanisms could 
serve as tools for the prevention, detection 
and early resolution of problems, 
particularly in the case of projects 
cofunded by the Union, and for the 
identification of structural deficiencies. It 
is vital that those mechanisms be 
coordinated to ensure consistent 
application, control and monitoring of 
public procurement policy, as well as 
systematic assessment of its outcomes 
across the Union.

Amendment 11

Proposal for a directive
Recital 59

Text proposed by the Commission Amendment

(59) Not all contracting entities may have 
the internal expertise to deal with 
economically or technically complex 
contracts. Against this background, 

(59) Not all contracting entities, and 
particularly local authorities, may have 
the internal expertise to deal with 
economically or technically complex 



PE492.648v02-00 12/38 AD\915062EN.doc

EN

appropriate professional support would be
an effective complement to monitoring and 
control activities. On the one hand, this 
objective can be achieved by knowledge 
sharing tools (knowledge centres) offering 
technical assistance to contracting entities; 
on the other hand, business, not least
SMEs, should benefit from administrative 
assistance, in particular when participating 
in procurement procedures on a cross-
border basis.

contracts. Against this background, 
appropriate professional support 
constitutes an effective complement to 
monitoring and control activities. On the 
one hand, this objective can be achieved by 
knowledge sharing tools (knowledge 
centres) offering technical assistance to 
contracting entities; on the other hand, 
business, and in particular SMEs, should 
benefit from administrative assistance, in 
particular when participating in 
procurement procedures on a cross-border 
basis.

Justification

It is particularly important to enhance the role of SMEs in the field of public procurement.

Amendment 12

Proposal for a directive
Recital 60

Text proposed by the Commission Amendment

(60) Monitoring, oversight and support 
structures or mechanisms exist already at 
national level and can of course be used to 
ensure monitoring, implementation and 
control of public procurement and to 
provide the required support to contracting 
entities and economic operators.

(60) Monitoring, oversight and support 
structures or mechanisms exist already at 
national level and can of course be used to 
ensure monitoring, implementation and 
control of public procurement and to 
provide the required support at all stages 
of the public procurement process to 
contracting entities, and particularly local 
and regional authorities, and to economic 
operators, and particularly small and 
medium-sized enterprises.

Amendment 13

Proposal for a directive
Recital 61 a (new)

Text proposed by the Commission Amendment

(61a) The way this Directive is transposed 
is of utmost importance to the efforts of 
simplification, as well as to ensure an 
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uniform approach to the interpretation 
and application of the EU rules on public 
procurement, thus contributing to the 
necessary legal certainty required by 
contracting authorities, in particular at 
sub-central level, and by SMEs alike. The 
Commission and the Member States 
should therefore ensure that transposition 
of this Directive is done having also in 
mind the major impact of the public 
procurement national legislation on the 
process of accessing the European Union 
funds. Therefore it is of utmost 
importance for the Member States to 
avoid as much as possible any 
fragmentation in the interpretation and 
application, while contributing as well to 
the simplification at national level.

Justification

It is necessary to ensure that transposition does not hamper the efforts of simplification and 
harmonisation, in order to avoid the fragmentation of rules across the Union, which would 
affect mostly SMEs and smaller contacting authorities, at regional and local level.

Amendment 14

Proposal for a directive
Recital 61 b (new)

Text proposed by the Commission Amendment

(61b) The Commission should encourage 
the Member States to conduct regular 
training and awareness-raising 
campaigns and engage in consultation 
targeted at regional and local authorities 
and SMEs, and also to involve other 
interested parties, in order to ensure there 
is informed participation in public 
procurement and reduce the frequency of 
errors and to develop the required 
expertise among the contracting 
authorities of local and regional 
administrations in order to implement 
innovative procurement.
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Amendment 15

Proposal for a directive
Article 2 – paragraph 1 – point 4 – point a

Text proposed by the Commission Amendment

(a) It is established for or has the specific 
purpose of meeting needs in the general 
interest, not having an industrial or 
commercial character; for that purpose, a 
body which operates in normal market 
conditions, aims to make a profit, and 
bears the losses resulting from the 
exercise of its activity does not have the
purpose of meeting needs in the general 
interest, not having an industrial or 
commercial character;

(a) It is established for or has the specific 
purpose of meeting needs in the general 
interest, not having an industrial or 
commercial character;

Justification

Going back to the current definition from Directive 2004/17/EC, Article 2.1 (a) this definition 
is approved and will avoid legal uncertainty.

Amendment 16

Proposal for a directive
Article 12 – paragraph 1 a (new)

Text proposed by the Commission Amendment

The value of the thresholds will be 
adjusted according to changes in the 
harmonized European Economic Area 
Index of Consumer Prices on a yearly 
basis.

Justification

A fixed value for thresholds does not reflect constant changes in real purchasing power. To 
link and adjust the thresholds according to a well-established index would be an appropiate 
action.
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Amendment 17

Proposal for a directive
Article 14 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

Every two years from 30 June 2014, the 
Commission shall verify that the thresholds 
set out in points (a) and (b) of Article 12 
correspond to the thresholds established in 
the Government Procurement Agreement, 
and shall, where necessary, revise them.

Every two years from 30 June 2014, the 
Commission shall verify that the thresholds 
set out in points (a) and (b) of Article 12 
correspond to the thresholds established in 
the Government Procurement Agreement, 
and shall, where necessary and after 
consulting the Member States on the 
application of the thresholds to certain 
sectors and types of contacts, revise them.

Justification

Member States should be consulted before the revision of the thresholds in certain sectors and 
types of contracts.

Amendment 18

Proposal for a directive
Article 19 – paragraph 1 - point b

Text proposed by the Commission Amendment

(b) arbitration and conciliation services; (b) arbitration and conciliation services, 
including dispute adjudication services;

Justification

"Dispute adjudication services" is a specific conciliation service linked to the use of the 
international FIDIC conditions of contracts for building and engineering works, adopted by 
the World Bank.

Amendment 19

Proposal for a directive
Article 19 a (new)

Text proposed by the Commission Amendment

Article 19a
Service contracts awarded on the basis of 
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exclusive rights
This Directive shall not apply to service 
contacts awarded to an entity which is 
itself a contracting authority within the 
meaning of Article 2(1) or to an 
association of contracting authorities on 
the basis of an exclusive right which they 
enjoy pursuant to the published 
legislation in force, regulation or 
administrative provision which is 
compatible with the Treaty.

Justification

To reintroduce Article 25 from the current Directive 2004/17/EC. This Article is important for 
operations of services of general economic interest it excludes public service contracts that 
are based on an exclusive right enshrined in public law, regulations or administrative 
provision, compatible with the Treaty. The ECJ has applied this provision in C-360/96.

Amendment 20

Proposal for a directive
Article 21 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) at least 90 % of the activities of that 
legal person are carried out for the 
controlling contracting authority or for 
other legal persons controlled by that 
contracting authority;

(b) the activities in their entirety of that 
legal person are carried out for the 
controlling contracting authority or for 
other legal persons controlled by that 
contracting authority or with respect to the 
provision of services of general interest;

Justification

The provision of Services of general interest (SGI) is not profit-oriented, but aimed to fulfil 
the citizen's needs. Therefore activities in the field of SGIs have to be taken into account.

Amendment 21

Proposal for a directive
Article 21 – paragraph 2

Text proposed by the Commission Amendment

2. Paragraph 1 also applies where a 
controlled entity which is a contracting 

2. Paragraph 1 also applies where a 
controlled entity which is a contracting 
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authority awards a contract to its 
controlling entity, or to another legal 
person controlled by the same contracting 
authority, provided that there is no private 
participation in the legal person being 
awarded the public contract.

authority awards a contract to its 
controlling entity or entities, or to another 
legal person controlled by the same 
contracting authority, provided that there is 
no private participation in the legal person 
being awarded the public contract.

Amendment 22

Proposal for a directive
Article 21 – paragraph 3 – subparagraph 1 – point b

Text proposed by the Commission Amendment

(b) at least 90 % of the activities of that 
legal person are carried out for the 
controlling contracting authorities or other 
legal persons controlled by the same 
contracting authorities;

(b) at least 80 % of the activities of that 
legal person, which are subject to the 
contract, are carried out for the controlling 
contracting authorities or other legal 
persons controlled by the same contracting 
authorities;

Amendment 23

Proposal for a directive
Article 21 – paragraph 3 – subparagraph 2 – point a

Text proposed by the Commission Amendment

(a) the decision-making bodies of the 
controlled legal person are composed of 
representatives of all participating 
contracting authorities;

(a) the decision-making bodies of the 
controlled legal person are composed of 
representatives of all participating 
contracting authorities whereas 
contracting authorities can appoint 
mutual representatives only;

Justification

It is a common practice to appoint mutual representatives. There is no reason to prohibit this 
efficient mode of mutually agreed collaboration.

Amendment 24

Proposal for a directive
Article 21 – paragraph 4 – point a
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Text proposed by the Commission Amendment

(a) the agreement establishes a genuine 
co-operation between the participating 
contracting authorities aimed at carrying 
out jointly their public service tasks and 
involving mutual rights and obligations of
the parties;

(a) the purpose of the partnership is the 
provision of a public-service task 
conferred on all participating public
authorities, or the provision of an 
ancillary task necessary to deliver the
public service task conferred on all the 
public authorities;

Amendment 25

Proposal for a directive
Article 21 – paragraph 4 – point b

Text proposed by the Commission Amendment

(b) the agreement is governed only by 
considerations relating to the public 
interest;

deleted

Amendment 26

Proposal for a directive
Article 21 – paragraph 4 – point c

Text proposed by the Commission Amendment

(c) the participating contracting authorities 
do not perform on the open market more 
than 10 % in terms of turnover of the 
activities which are relevant in the context
of the agreement;

(c) the participating public authorities do 
not perform on the open market more than 
20 % in terms of turnover of the activities 
which are subject of the contract;

Justification

This clarification is necessary in order not to create legal disputes.
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Amendment 27

Proposal for a directive
Article 21 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

The exclusions provided for in paragraphs 
1 to 4 shall cease to apply from the 
moment any private participation takes 
place, with the effect that ongoing 
contracts need to be opened to competition 
through regular procurement procedures.

The exclusions provided for in paragraphs 
1 to 4 shall cease to apply from the 
moment any private participation takes 
place, with the effect that ongoing 
contracts need to be opened to competition 
through regular procurement procedures, 
unless the private participation is legally 
enforced at the time of initial contracting.

Amendment 28

Proposal for a directive
Article 29 – title

Text proposed by the Commission Amendment

Principles of procurement Purpose and principles of procurement

Justification

Some Member States indicated that a reference to the purpose of the directive should be 
included.

Amendment 29

Proposal for a directive
Article 29 – paragraph 2 a (new)

Text proposed by the Commission Amendment

The purpose of this Directive is to 
safeguard the efficiency of the use of 
public funds, promote high-quality 
procurement, strengthen competition and 
the functioning of the public procurement 
markets and safeguard equal 
opportunities for companies and other 
providers in offering supply, service and 
public works contracts under competitive 
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bidding for public procurement.

Justification

Some Member States indicated that a reference to the purpose of the directive should be 
included.

Amendment 30

Proposal for a directive
Article 30 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

Contracting entities may establish specific 
conditions for the performance of the 
contract by a group, provided that those 
conditions are justified by objective 
reasons and proportionate. Those 
conditions may require a group to assume a 
specific legal form once it has been 
awarded the contract, to the extent that this 
change is necessary for the satisfactory 
performance of the contract.

Contracting entities may establish specific 
conditions for the performance of the 
contract by a group, provided that those 
conditions are justified by objective 
reasons and proportionate. Those 
conditions may require a group to assume a 
specific legal form once it has been 
awarded the contract, if and to the extent 
that this change is strictly necessary for the 
satisfactory performance of the contract.

Justification

This requirement should be limited as much as possible in order to avoid any unnecessary 
burdens on businesses and especially SMEs.

Amendment 31

Proposal for a directive
Article 31 – paragraph 1

Text proposed by the Commission Amendment

Member States may reserve the right to 
participate in procurement procedures to 
sheltered workshops and economic 
operators whose main aim is the social 
and professional integration of disabled 
and disadvantaged workers or provide for 
such contracts to be performed in the 
context of sheltered employment 
programmes, provided that more than 30% 
of the employees of those workshops, 

Member States may reserve the right to 
participate in procurement procedures to:
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economic operators or programmes are 
disabled or disadvantaged workers.

a) sheltered workshops, or provide for such 
contracts to be performed in the context of 
sheltered employment programmes, 
provided that the majority of the 
employees concerned are disabled persons 
who, by reason of the nature of the 
seriousness of their disabilities, cannot 
carry on occupations under normal 
conditions or easily find employment on 
the ordinary market;
b) social enterprises or programmes 
whose main aim is the social and 
professional integration of disadvantaged 
workers, provided that more than 30% of 
the employees of those enterprises or 
programmes are disabled and/or 
disadvantaged persons. 'Disadvantaged 
persons' include amongst others: the 
unemployed, people experiencing 
particular difficulty in achieving 
integration, people at risk of exclusion, 
members of vulnerable groups and 
members of disadvantaged minorities.

Amendment 32

Proposal for a directive
Article 32 – paragraph 2

Text proposed by the Commission Amendment

2. Unless otherwise provided in this 
Directive or in the national law concerning 
access to information, and without 
prejudice to the obligations relating to the 
advertising of awarded contracts and to the 
information to candidates and tenderers set 
out in Articles 64 and 69 of this directive 
the contracting entity shall not disclose 
information forwarded to it by economic 
operators which they have designated as 
confidential, including, but not limited to, 
technical or trade secrets and the 

2. Unless otherwise provided in this 
Directive or in the national law concerning 
access to information, and without 
prejudice to the obligations relating to the 
advertising of awarded contracts and to the 
information to candidates and tenderers set 
out in Articles 64 and 69 of this directive 
the contracting entity shall not disclose any
information forwarded to it by economic 
operators either they have designated it as 
confidential or not, including, but not 
limited to, technical or trade secrets and the 
confidential aspects of tenders, unless it is 
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confidential aspects of tenders. absolutely necessary for the purpose of 
this directive or of the applicable national 
law.

Justification

For businesses, and especially SMEs, it is important that no information at all is disclosed, 
unless there is a justification to do otherwise.

Amendment 33

Proposal for a directive
Article 40 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The minimum time limit for the receipt of 
tenders shall be 40 days from the date on 
which the contract notice was sent.

The minimum time limit for the receipt of 
tenders shall be 52 days from the date on 
which the contract notice was sent.

Justification

New time limits are too short in practical terms, and in particular for SMEs, and could limit 
competition

Amendment 34

Proposal for a directive
Article 41 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The minimum time limit for the receipt of 
requests to participate shall, as a general 
rule, be fixed at no less than 30 days from 
the date on which the contract notice or the 
invitation to confirm interest is sent and 
may in no case be less than 15 days.

The minimum time limit for the receipt of 
requests to participate shall, as a general 
rule, be fixed at no less than 37 days from 
the date on which the contract notice or the 
invitation to confirm interest is sent and 
may in no case be less than 15 days.

Justification

New time limits are too short in practical terms, and in particular for SMEs, and could limit 
competition.
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Amendment 35

Proposal for a directive
Article 41 – paragraph 2 – subparagraph 3

Text proposed by the Commission Amendment

Where it is not possible to reach agreement 
on the time limit for the receipt of tenders, 
the contracting entity shall fix a time limit 
which shall in no case be less than 10 days 
from the date on which the invitation to 
tender is sent.

Where it is not possible to reach agreement 
on the time limit for the receipt of tenders, 
the contracting entity shall fix a time limit 
which shall in no case be less than 20 days 
from the date on which the invitation to 
tender is sent.

Justification

New time limits are too short in practical terms, and in particular for SMEs, and could limit 
competition.

Amendment 36

Proposal for a directive
Article 42 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The minimum time limit for the receipt of 
requests to participate shall, as a general 
rule, be fixed at no less than 30 days from 
the date on which the contract notice or, 
where a periodic indicative notice is used 
as a means of calling for competition, the 
invitation to confirm interest is sent and 
may in no case be less than 15 days.

The minimum time limit for the receipt of 
requests to participate shall, as a general 
rule, be fixed at no less than 37 days from 
the date on which the contract notice or, 
where a periodic indicative notice is used 
as a means of calling for competition, the 
invitation to confirm interest is sent and 
may in no case be less than 15 days.

Justification

New time limits are too short in practical terms, and in particular for SMEs, and could limit 
competition.
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Amendment 37

Proposal for a directive
Article 42 – paragraph 2 – subparagraph 3

Text proposed by the Commission Amendment

Where it is not possible to reach agreement 
on the time limit for the receipt of tenders, 
the contracting entity shall fix a time limit 
which shall in no case be less than 10 days 
from the date on which the invitation to 
tender is sent.

Where it is not possible to reach agreement 
on the time limit for the receipt of tenders, 
the contracting entity shall fix a time limit 
which shall in no case be less than 20 days 
from the date on which the invitation to 
tender is sent.

Justification

New time limits are too short in practical terms, and in particular for SMEs, and could limit 
competition.

Amendment 38

Proposal for a directive
Article 44 – paragraph 4

Text proposed by the Commission Amendment

For the purposes of point (g) of 
paragraph 1 of this Article, the basic 
project shall indicate the extent of 
possible additional works or services and 
the conditions under which they will be 
awarded. As soon as the first project is put 
up for tender, notice shall be given that 
this procedure might be adopted and the 
total estimated cost of subsequent works 
or services shall be taken into 
consideration by the contracting entities 
when they apply Articles 12 and 13.

deleted

Justification

Possible additional works or services to the basic project will be indicated via the instrument 
of an "Option". Therefore an additional declaration is redundant.
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Amendment 39

Proposal for a directive
Article 45 – paragraph 1 – subparagraph 3

Text proposed by the Commission Amendment

The term of a framework agreement shall 
not exceed four years, save in exceptional 
cases duly justified, in particular by the 
subject of the framework agreement.

A framework agreement shall not exceed 
the term put in place by national 
provisions of the individual Member 
States. The term of a framework 
agreement regarding the maintenance is 
based on the life cycle of the work or 
supply.

Amendment 40

Proposal for a directive
Article 47 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

Contracting entities may use electronic 
auctions in which new prices, revised 
downwards, and/or new values concerning 
certain elements of tenders are presented.

Only for standardised services and 
supplies contracting entities may use 
electronic auctions in which new prices, 
revised downwards, and/or new values 
concerning certain elements of tenders are 
presented. Service contracts and works' 
contracts having as their subject-matter 
intellectual property, such as the design of 
works, may not be the objects of electronic 
auctions.

Amendment 41

Proposal for a directive
Article 52 – paragraph 5 – subparagraph 1 - introductory part

Text proposed by the Commission Amendment

In the absence of an agreement 
determining the applicable public 
procurement law, the national legislation 
governing the contract award shall be 
determined following the rules set out 
below:

In the absence of an agreement 
determining the applicable public 
procurement law under paragraph 3, the 
national legislation governing the contract 
award shall be determined following the 
rules set out below:
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Justification

Like in paragraph 6, the concrete situation of a lack of agreement to which this paragraph 
applies should be specified as well.

Amendment 42

Proposal for a directive
Article 53 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

Such measures shall include the 
communication to the other candidates and 
tenderers of any relevant information 
exchanged in the context of or resulting 
from the involvement of the candidate or 
tenderer in the preparation of the 
procurement procedure and the fixing of 
adequate time limits for the receipt of 
tenders. The candidate or tenderer 
concerned shall only be excluded from the 
procedure where there are no other means 
to ensure compliance with the duty to 
observe the principle of equal treatment.

Such measures shall include the 
communication to the other candidates and 
tenderers of any relevant information 
exchanged in the context of or resulting 
from the involvement of the candidate or 
tenderer in the preparation of the 
procurement procedure and the fixing of 
adequate time limits for the receipt of 
tenders. The candidate or tenderer 
concerned shall only be excluded from the 
procedure where the contracting authority 
proves that there are no other means to 
ensure compliance with the duty to observe 
the principle of equal treatment.

Justification

To the legitimate mean of allowing companies that are involved with regards to a decision of 
exclusion founded on the risk of competition distortion, to be heard; the last subparagraph of 
point 2 reverses the burden of proof so that it falls on the company in question. Indeed in 
order to challenge a decision to exclude, the company must "prove" that its participation does 
not distort competition. In the absence of relevant proof, the decision to exclude will then be 
legitimised. In fact, it is up to the contracting authority, upon its intention to announce the 
exclusion of a company, to supply proof that the participation of such company would distort 
competition. The company in question should be able to challenge such a decision, provided 
that the inverted proof, that its participation would not distort competition, cannot fall under 
its responsibility.
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Amendment 43

Proposal for a directive
Article 54 – paragraph 1 – subparagraph 3

Text proposed by the Commission Amendment

The technical specifications shall also 
specify whether the transfer of intellectual 
property rights will be required.

The technical specifications shall also 
specify whether the transfer of intellectual 
property rights will be required and if so, 
the conditions of remuneration for the 
acquisition of such rights.

Justification

Promoting the innovation of companies relies on the confidence of the operators towards the 
internal market, and in particular when it comes to protecting their property rights. In order 
to ensure a perfect coherence between the European regulation ensuring the protection of 
intellectual property rights, such as the Directive 2004/48/EC of 29 April 2009 on measures 
and procedures on the reinforcement of intellectual property rights and the " public 
procurement" directives, it is important to underline that the acquisition of intellectual 
property rights must be based on the remuneration of the right holder.

Amendment 44

Proposal for a directive
Article 61 – paragraph 1

Text proposed by the Commission Amendment

1. Contracting entities may make known 
their intentions of planned procurement 
through the publication of a periodic 
indicative notice as soon as possible after 
the beginning of the budgetary year. Those 
notices shall contain the information set 
out in part A, section I of Annex VI. They 
shall be published either by the 
Commission or by the contracting entities 
on their buyer profiles in accordance with 
point 2(b) of Annex IX. Where the notice 
is published by the contracting entities on 
their buyer profile, they shall send a notice 
of the publication of the periodic indicative 
notice on a buyer profile in accordance 
with point 3 of Annex IX.

1. Contracting entities shall make known 
their intentions of planned procurement 
through the publication of a periodic 
indicative notice as soon as possible after 
the beginning of the budgetary year. Those 
notices shall contain the information set 
out in part A, section I of Annex VI. They 
shall be published either by the 
Commission or by the contracting entities 
on their buyer profiles in accordance with 
point 2(b) of Annex IX. Where the notice 
is published by the contracting entities on 
their buyer profile, they shall send a notice 
of the publication of the periodic indicative 
notice on a buyer profile in accordance 
with point 3 of Annex IX.
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Justification

The publication of prior information notices should be mandatory, for the sake of 
transparency and of full information to businesses, and in particular SMEs, giving them time 
to prepare tenders well in advance.

Amendment 45

Proposal for a directive
Article 70 – paragraph 5

Text proposed by the Commission Amendment

5. Contracting entities may decide not to 
award a contract to the tenderer submitting 
the best tender where they have 
established that the tender does not 
comply, at least in an equivalent manner,
with obligations established by Union
legislation in the field of social and labour 
law or environmental law or of the 
international social and environmental law 
provisions listed in Annex XIV.

5. Contracting entities may decide not to 
award a contract to the tenderer submitting 
the best tender where the tender does not 
comply with obligations established by 
Union or national legislation, regulations 
and other binding provisions in the field 
of social and labour law or environmental 
law or collective agreements which apply 
in the place where the work, service or 
supply is performed or by the international 
social and environmental law provisions 
listed in Annex XIV and provided they are 
linked to the subject matter of the 
contract.

Amendment 46

Proposal for a directive
Article 76 – paragraph 1 – subparagraph 1 – introductory part

Text proposed by the Commission Amendment

Without prejudice to national laws, 
regulations or administrative provisions on 
the remuneration of certain services, the 
criteria on which contracting entities shall 
base the award of contracts shall be one of 
the following:

Without prejudice to national laws, 
regulations or administrative provisions on 
the remuneration of certain services, the 
criteria on which contracting entities shall 
base the award of contracts shall be:
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Amendment 47

Proposal for a directive
Article 76 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. Without prejudice to national laws, 
regulations or administrative provisions on 
the remuneration of certain services, the 
criteria on which contracting entities shall 
base the award of contracts shall be one of 
the following:

1. Without prejudice to national laws, 
regulations or administrative provisions on 
the remuneration of certain services, the 
criteria on which contracting authorities 
shall base the award of public contracts 
shall be:

a) the most economically advantageous 
tender;

a) the most economically, socially and 
environmentally advantageous tender;

b) the lowest cost. b) the lowest cost.

The criterion referred to in point (a) takes 
in general precedence over the criterion 
referred to in point (b);

Amendment 48

Proposal for a directive
Article 76 – paragraph 2 – subparagraph 2 – point a

Text proposed by the Commission Amendment

(a) quality, including technical merit, 
aesthetic and functional characteristics, 
accessibility, design for all users, 
environmental characteristics and 
innovative character;

(a) quality, including technical merit, 
aesthetic and functional characteristics, 
accessibility, design for all users, 
environmental and social characteristics, 
contributing to sustainable growth and 
employment, and innovative character;

Justification

More effective social criteria in the spirit of the EU2020 Strategy, in order to contribute more 
effectively to sustainable growth, should be included.

Amendment 49

Proposal for a directive
Article 76 – paragraph 3
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Text proposed by the Commission Amendment

3. Member States may provide that the 
award of certain types of contracts shall be 
based on the most economically 
advantageous tender referred to in point 
(a) of paragraph 1 and in paragraph 2.

3. Member States may provide that the 
award of certain types of contracts shall be 
based on the most economically 
advantageous tender and the principle of 
cost-effectiveness and adequate quality, in 
line with the arrangements set out in 
paragraph 1 and paragraph 2.

Amendment 50

Proposal for a directive
Article 76 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

In the case referred to in point (a) of
paragraph 1, the contracting entity shall 
specify the relative weighting which it 
gives to each of the criteria chosen to 
determine the most economically 
advantageous tender.

In the case referred to in paragraph 1, the 
contracting entity shall specify the relative 
weighting which it gives to each of the 
criteria chosen to determine the most 
economically advantageous tender.

Amendment 51

Proposal for a directive
Article 79 – paragraph 3 – point b

Text proposed by the Commission Amendment

(b) the technical solutions chosen or any 
exceptionally favourable conditions 
available to the tenderer for the supply of 
the goods or services or for the execution 
of the work;

(b) the technical solutions chosen and/or 
any exceptionally favourable conditions 
available to the tenderer for the supply of 
the goods or services or for the execution 
of the work;

Justification

Reinstatement of the wording of the current directive.
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Amendment 52

Proposal for a directive
Article 81 – paragraph 2

Text proposed by the Commission Amendment

2. Member States may provide that, at the 
request of the subcontractor and where the 
nature of the contract so allows, the 
contracting entity shall transfer due 
payments directly to the subcontractor for 
services, supplies or works provided to the 
main contractor. In such case, Member 
States shall put in place appropriate 
mechanisms permitting the main contractor 
to object to undue payments. The 
arrangements concerning that mode of 
payment shall be set out in the procurement 
documents.

2. Member States may provide that, at the 
request of the subcontractor and where the 
nature of the contract so allows, the 
contracting entity shall transfer due 
payments directly to the subcontractor for 
services, supplies or works provided to the 
main contractor. In such case, Member 
States shall put in place appropriate 
mechanisms permitting the main contractor 
to object to undue payments ex-post and 
provide for regulation that allow the 
contracting authority to take over the 
main contractor's signatory status without 
re-tendering if necessary, in order to 
ensure legal certainty. The arrangements 
concerning that mode of payment shall be 
set out in the procurement documents.

Justification

If necessary, (ex: in case of an insolvent main contractor) the contracting authority has to be 
able to bring the mandate to a termination without losing legal certainty. Therefore national 
provisions should make it possible to take over the signatory status and renegotiate disputed 
terms of the contracts. In addition the right to object undue payments for the main contractor 
should be permitted only after fulfilment of the contract, otherwise sub-contractors would 
eventually block competition.

Amendment 53

Proposal for a directive
Article 82 – paragraph 3 – subparagraph 2

Text proposed by the Commission Amendment

However, the first subparagraph shall not 
apply in the event of universal or partial 
succession into the position of the initial 
contractor, following corporate 
restructuring operations or insolvency, of 
another economic operator that fulfils the 

However, the first subparagraph shall not 
apply in the event of universal or partial 
succession into the position of the initial 
contractor, following corporate 
restructuring operations, transfer of capital
or assets, insolvency or on the basis of a 
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criteria for qualitative selection initially 
established provided that this does not 
entail other substantial modifications to the 
contract and is not aimed at circumventing 
the application of this Directive.

contractual clause, of another economic 
operator that fulfils the criteria for 
qualitative selection initially established 
provided that this does not entail other 
substantial modifications to the contract 
and is not aimed at circumventing the 
application of this Directive.

Justification

It is perfectly legitimate for the contracting authority to, under the Court's control, oppose a 
substitution of contractual partner because the new contracting party would not submit the 
same financial and competence guarantees as that which it is replacing, for the proper 
performance of the contract - unchanged terms - in progress.

Amendment 54

Proposal for a directive
Article 83 – point c

Text proposed by the Commission Amendment

(c) the Court of Justice of the European 
Union finds, in a procedure under Article 
258 of the Treaty, that a Member State has 
failed to fulfil its obligations under the 
Treaties due to the fact that a contracting 
entity belonging to that Member State has 
awarded the contract in question without 
complying with its obligations under the 
Treaties and this Directive.

(c) the Court of Justice of the European 
Union finds, in a procedure under Article 
258 of the Treaty, that a Member State has 
failed to fulfil its obligations under the 
Treaties due to the fact that a contracting 
entity belonging to that Member State has 
awarded the contract in question without 
complying with its obligations under the 
Treaties and this Directive, subject to the 
right of compensation of the contractual 
partner.

Justification

The reference to "conditions established by national law" is not sufficient to overcome the 
lack of principle of compensation in the case of termination - without contractual fault -
before the foreseen end of the contract. Also, the principle of compensation must be written in 
EU law in order to ensure its effectiveness in all Member States.
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Amendment 55

Proposal for a directive
Article 86 – paragraph 2

Text proposed by the Commission Amendment

2. Member States shall ensure that 
contracting entities may take into account 
the need to ensure quality, continuity, 
accessibility, availability and 
comprehensiveness of the services, the 
specific needs of different categories of 
users, the involvement and empowerment 
of users and innovation. Member States 
may also provide that the choice of the 
service provider shall not be made solely 
on the basis of the price for the provision 
of the service.

2. Member States shall ensure that 
contracting entities may take into account 
the need to ensure universal access, 
quality, continuity, accessibility, 
affordability, availability, safety and 
comprehensiveness of the services, the 
specific needs of different categories of 
users, the involvement and empowerment 
of users and innovation. Member States 
may also provide that the choice of the 
service provider shall not be made solely 
on the basis of the price for the provision 
of the service.

Justification

These characteristics of SGIs are essential and should be ensured as much as possible in this 
framework.

Amendment 56

Proposal for a directive
Article 93 – paragraph 3 – point b

Text proposed by the Commission Amendment

(b) providing legal advice to contracting 
entities on the interpretation of public 
procurement rules and principles and on 
the application of public procurement 
rules in specific cases;

(b) providing general and specific legal 
advice and practical guidance to 
contracting entities on the interpretation 
and on the application of public 
procurement rules and principles;

Justification

As a specialised and central body, the independent body should be responsible to provide 
legal advice and practical guidance in general terms and in specific cases to contracting 
authorities, both on the interpretation and on the application of rules and principles of public 
procurement.



PE492.648v02-00 34/38 AD\915062EN.doc

EN

Amendment 57

Proposal for a directive
Article 93 – paragraph 3 – point d

Text proposed by the Commission Amendment

(d) establishing and applying 
comprehensive, actionable 'red flag' 
indicator systems to prevent, detect and 
adequately report instances of procurement 
fraud, corruption, conflict of interest and 
other serious irregularities;

(d) establishing and applying 
comprehensive, actionable 'red flag' 
indicator systems to prevent, detect and 
adequately report instances of procurement 
fraud, corruption, conflict of interest or 
any irregularities;

Justification

To further reinforce the regularity of the procedures organised by contracting authorities and 
with a pedagogical objective, it is important to include here all types of irregularities, 
irrespective of how serious they are.

Amendment 58

Proposal for a directive
Article 94 – paragraph 1 – subparagraph 1 - introductory part

Text proposed by the Commission Amendment

Contracting entities shall keep appropriate 
information on each contract, framework 
agreement and each time a dynamic 
purchasing system is established. This 
information shall be sufficient to permit 
them at a later date to justify decisions 
taken in connection with:

Contracting entities shall keep appropriate 
information on each contract, framework 
agreement, where these are above the 
thresholds, and each time a dynamic 
purchasing system is established. This 
information shall be sufficient to permit 
them at a later date to justify decisions 
taken in connection with:

Justification

The need to draw up written reports in line with the provisions made in Art. 85 should only be 
necessary for "above threshold procurement". Doing so for "below threshold procurement" 
would lead to a lot of bureaucratic procedures. Such burdens have to be in a reasonable 
proportion to the monetary values at stake.
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Amendment 59

Proposal for a directive
Article 94 – paragraph 2

Text proposed by the Commission Amendment

2. The information shall be kept for at least 
four years from the date of award of the 
contract so that the contracting entity will 
be able, during that period, to provide the 
necessary information to the Commission 
or the national oversight body where they 
so request it.

2. The information shall be kept for at least 
four years from the date of award of the 
contract so that the contracting entity will 
be able, during that period, to provide the 
necessary information to the Commission 
or the national oversight body.

Justification

It doesn't make much sense to impose a reporting obligation of this nature if its is not for the 
purposes of mandatory submitting of its findings.

Amendment 60

Proposal for a directive
Article 96 – paragraph 1

Text proposed by the Commission Amendment

1. Member States shall make available 
technical support structures in order to 
provide legal and economic advice, 
guidance and assistance to contracting 
entities in preparing and carrying out 
procurement procedures. Member States 
shall also ensure that each contracting 
entity can obtain competent assistance and 
advice on individual questions.

1. Member States shall make available 
technical support structures in order to 
provide legal and economic advice, 
guidance and assistance to contracting 
entities in preparing and carrying out 
procurement procedures. Member States
shall also ensure that each contracting 
entity can obtain competent assistance and 
advice on individual questions. Special 
attention and increased support should be 
provided in this respect to local 
authorities, and particularly to small local 
authorities.
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Amendment 61

Proposal for a directive
Article 96 – paragraph 2

Text proposed by the Commission Amendment

2. With a view to improving access to 
public procurement for economic 
operators, in particular SMEs, and in order 
to facilitate correct understanding of the 
provisions of this Directive, Member States 
shall ensure that appropriate assistance can 
be obtained, including by electronic means 
or using existing networks dedicated to 
business assistance.

2. With a view to improving access to 
public procurement for economic 
operators, in particular SMEs, and in order 
to facilitate correct understanding of the 
provisions of this Directive, the 
Commission and the Member States shall 
ensure that appropriate and timely 
information and assistance can be 
obtained, including by electronic means or 
using existing networks dedicated to 
business assistance.

Justification

The Commission should also participate in this effort, given the highly technical nature of the 
texts. Moreover, it is crucial that SMEs may obtain the information they need in due time.

Amendment 62

Proposal for a directive
Article 96 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. The notices referred to in Articles 61, 
62, 63 and 64 shall include the 
information on the body or bodies as 
referred to in paragraph 4 of this Article.

Justification

There should be widespread and easy to find information on the bodies providing assistance 
to contracting authorities and businesses.
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Amendment 63

Proposal for a directive
Article 97 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Member States shall cooperate, with 
the assistance of the Commission, on the 
guidance to contracting authorities in 
assessing the existence or not of a cross-
border interest in specific cases, in 
particular in order to increase spending 
efficiency in the implementation of 
programmes funded by cohesion policy 
instruments or other EU instruments.

Justification

This is in line with REGI opinion on the modernisation of public procurement, and in 
particular paragraphs 7 and 15 of that opinion.

Amendment 64

Proposal for a directive
Annex XVII a (new)

Text proposed by the Commission Amendment

- The following legal services:
79112000-2 Legal representation services
79100000-5 Legal services
79110000-8 Legal advisory and 
representation services
79111000-5 Legal advisory services
79112100-3 Stakeholders representation 
services
79120000-1 Patent and copyright 
consultancy services
79121000-8 Copyright consultancy 
services
79121100-9 Software copyright 
consultancy services
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79130000-4 Legal documentation and 
certification services
79131000-1 Documentation services
79132000-8 Certification services
79140000-7 Legal advisory and 
information services

Justification

A specific treatment of services is only justified in so far as it applies to all services of the 
same type.
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