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SHORT JUSTIFICATION

Europe is in a deep crisis. Many Member States are straining under a huge debt burden and 
have very little political room for manoeuvre open to them. In such a situation, proposals for 
European legislation must be assessed in terms of whether they might conceivably have the 
effect of worsening the crisis.

The Commission's impact assessment for the proposed Directive on the award of concession 
contracts does not unfortunately provide an answer in this case. It also omits to review the 
possible effects of this Directive on the right to local and regional self-government that was 
for the first time incorporated into European Union primary law by the revised Lisbon Treaty 
(see Article 14 TFEU and Protocol 26 to the TFEU). The assessment also fails to answer the 
question of whether such a legislative measure at European level is needed at all because, 
without it, the European internal market would be unable to function efficiently or without 
disruption.  Yet precisely that was set by the European Parliament in two reports, in 2010 and 
2011, on public procurement as the basic precondition for a European directive on service 
concessions.

Instead, the proposed directive seeks now to subject service contracts, too, to the same rigid 
procurement regime.  This creates problems as it is hard to cover service concessions by a 
uniform definition given that their use and their legal status vary between the Member States. 
There is also the risk that legal rules at European level will call into question the most crucial 
reason for concluding service concessions, viz. the appropriate degree of flexibility and the 
long duration of contract, together with the possibility of adjusting the terms in later 
negotiations to take account of conditions unforeseen at the time the contract was concluded. 
The whole concept of the service concession is seriously jeopardised as a result. 

The Commission justifies its proposal primarily by reference to the legal uncertainty that 
would prevail without such European rules and the need to ensure efficient use of taxpayers' 
money and to prevent corruption.
Some observations need to be made in this respect.

The European Treaties and the case-law of the European Court of Justice lay down clear basic 
rules for the award of concessions: transparency, equal treatment and non-discrimination. 
However, they also leave sufficient flexibility for managing these concessions. The definition 
of service concessions in the current proposal, on the other hand, does not clarify anything 
and goes beyond Court of Justice case-law, and thus creates new uncertainties.  There are no 
delimiters set in relation to other contractual relationships, such as loan contracts and licenses; 
the issue of risk transfer is inadequately addressed; and no consideration is given to the 
special relationship of mutual trust between the contract parties or to the particular nature of 
incomplete contracts and the need for renegotiation. 

Most service contracts are awarded in the field of network services such as the energy, water, 
communications and transport sectors. These are services of general (economic) interest. 
Their award often also contains transfers of exclusive and sovereign rights. Problems of legal 
consistency will now also arise if these services are – partially – included. Broad swathes of 
services of general interest were for example excluded from the services directive. The 
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delimiters to other already existing sectoral rules, e.g. the public transport regulation or the 
sectoral rules in the energy and gas sector, are not set clearly enough. Here, too, the impact 
assessment says nothing.  This, too, does not contribute to legal certainty and legal clarity.

Furthermore, past experience with European procurement rules shows that laying down 
detailed legal rules does not reduce the incidence of disputes at law, rather the reverse. 

Examination of the procurement directives also shows that detailed rules usually do not lower 
costs; the cost of administering a Europe-wide invitation to tender amounts on average to 
EUR 30 000 – and this applies to some 1.5% of cross-border tenders.

The Commission correctly highlights the issue of corruption, but its proposed solutions are 
not appropriate. Transparency is the sharpest weapon we have for dealing with corruption. 
The procurement regime does not, however, create genuine transparency. Transparency is 
seen purely in instrumental terms as a basis for equal treatment of tenderers. The general 
public, citizens, do not enjoy such transparency, as this proposal for the award of concessions 
is even more restrictive in this respect than the procurement directives. As a result, there 
should, however, also no longer be any suggestion of a connection between this proposal and 
the fight against corruption.   

The rapporteur of the Committee on the Internal Market and Consumer Protection has totally 
rewritten the Commission draft proposal. His proposal resolves some of the issues mentioned 
above. But it does not answer the question of whether we actually need such a directive at all.

After careful consideration, your committee's rapporteur has come to the conclusion that this 
proposal is superfluous in the current situation and that its effects are unpredictable. She 
therefore advises the Committee on Regional Development to recommend rejection of this 
proposal to the committee responsible. 

******

The Committee on Regional Development calls on the Committee on the Internal Market and 
Consumer Protection, as the committee responsible, to propose rejection of the Commission 
proposal.


