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1. Background

The first railway package adopted in 2001 was the first real attempt to stop the decline of 
railway transport that began at the end of the last century and to reform the European 
regulatory framework. It aimed to ensure the sector's European integration and attractiveness 
compared to other transport modes. However this first reform was unable to improve the 
railway's situation and to strengthen the rail modal share at European level, as was the 
objective of the 2001 White Paper on Transport. 

The debate in Parliament on the resolution of 11 June 2010 on the implementation of the first 
railway package revealed that one of the causes of the sector's stagnation was Member States' 
unwillingness to implement the first package properly and to reach the objectives set out 
therein. 

Following this resolution the Commission has taken 13 Member States to the European Court 
of Justice "for failing to correctly implement various parts of the first railway package." 
These actions focus essentially on the lack of separation between infrastructure managers and 
incumbent railway undertakings, on the difficulty to obtain a fair determination of charges by 
the infrastructure manager and on the insufficient powers and independence of the regulatory 
bodies.

2. The Commission proposal

The Commission proposed a recast of the three Directives forming the first railway package1

(hereafter "Recast"), accompanied by a Communication2. Aiming at greater simplification, 
clarification and modernisation, the Commission merges the three directives of the first 
railway package and their subsequent modifications.

However, beyond the codification of the existing legislation, the Commission intends to 
improve the financing of and charging for rail infrastructures, the conditions for competition 
and to ensure appropriate supervision of the market. These three issues are specifically treated 
in the following chapters:

 Chapter II on the development of the Union railways contains the provision on the 
independence of infrastructure managers and railway undertakings, the separation 
between infrastructure management and transport operations and the financial situation of 
the rail sector. A provision is added in order to limit Member States' interventions in the 
management of railway undertakings, especially on the general policy guidelines. The 
essential functions of the infrastructure manager are listed in Annex II of the Directive.

Section 4 and Annex III on the conditions of access to services contain the main 
modifications: they add independence requirements for the management of services 
facilities in specific circumstances and the obligation for rail-related services operators to 

                                               
1 Directives 2001/12 on the development of the Community's railways, directive 2001/13 on  the licensing of 
railway undertakings and directive 2001/14 on the allocation of railway infrastructure capacity and the levying of 
charges for the use of railway infrastructure
2 COM(2010)474
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rent the facilities which have not been used for more than two years.

 Chapter III on the licensing of railway undertakings maintains the procedure for obtaining 
a licence for a railway undertaking without major changes. It inserts however a new 
provision in Article 17 obliging Member States or nationals of Member States to own in 
total more than 50% of any railway undertaking that wants to apply for a licence in the 
EU. 

 Chapter IV on the levying of charges for the use of infrastructure and on the allocation of 
such capacity contains several provisions with substantial changes: 

- Determination of infrastructure and services charges: the main charging principles are 
maintained in their current format. However, the Commission intends to clarify how to 
apply these principles (Annex VIII, points 1 and 3). It also proposes to make obligatory 
the modulation of infrastructure charges on the basis of noise performance of trains and 
to link it with the entry into force of the Eurovignette Directive. The charges' 
modulation for other environmental costs would remain optional, while charging 
increasing infrastructure managers' revenues would also depend on the Eurovignette 
Directive. The Commission also proposes a temporary reduction of charges for train 
equipped with ETCS to accelerate the deployment of interoperable technologies.   

- Allocation of infrastructure capacity: the most important changes aim to reinforce the 
cooperation between infrastructure managers for international capacity in Article 40 and 
to generalise the concept of authorised applicants in Article 41. In the case of dispute 
between applicants for similar train paths, the information required would be provided 
free of charge for the coordination process and the dispute resolution system handled by 
infrastructure managers in Article 46. 

- Regulatory bodies: they are made independent from any other public authority in terms 
of organisation, decision-making and staff management. Their powers are extended to 
cover the access and charging of rail-related services and to monitor competition in the 
sector. Several instruments are made available to regulatory bodies: own initiative 
actions; enforcement of their decision through sanctions, including fines; power to 
initiate audit on the separation of accounts and to draw up conclusions on state aid. The 
Commission also reinforces cooperation through the creation of a working group of 
national regulatory bodies.

3. First remarks and orientations

The Recast has the intention to achieve a comprehensive and integrated European railway 
market in all its segments, including passenger and freight at national and international levels. 
This objective, and especially the removal of the last technical and administrative barriers to 
the different national markets, is supported by your rapporteur, as it was already supported by 
the Parliament during the debates on the previous railway packages. This European rail 
market should benefit citizens and enterprises by reducing costs and by guaranteeing fair and 
non-discriminatory access to the European rail network to all railway undertakings. 

Besides this general objective, your rapporteur would like to raise some questions on certain 
elements that the recast deals with rather insufficiently, in the rapporteur's views, but which 
are crucial for the establishment of a real single European railway area. As a basis for her 
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considerations the rapporteur uses the Parliament resolution which was adopted quasi-
unanimously in the Transport Committee (by 38 votes in favour and no one against). This 
resolution addresses in particular the independence of infrastructure managers, the regulatory 
bodies' lack of resources and powers and infrastructure charging.

(a) The regulatory body

In its recent resolution, Parliament expresses its concern about the insufficient powers and 
resources of regulatory bodies. The Commission proposes therefore to reinforce substantially 
their role and competences. Also the cooperation between them is strengthened and goes 
beyond the current exchange of information: the Commission intends to oblige regulatory 
bodies to cooperate, especially in the case of complaints related to international train paths. 
But the Commission does not propose an integrated European oversight system comparable to 
what exists in other network industries which have been recently opened to competition such 
as energy or telecommunications. 

Your rapporteur fully supports the Commission's approach to increase the independence and 
competences of national regulatory bodies and considers the reinforcement of regulatory 
control as the first imperative reform to be made in the railway sector: efficient regulatory 
control at national and European level is the indispensable pre-condition to achieve any 
further integration of national rail markets, as it safeguards the rules of a fair and non-
discriminatory railway market. 

The regulatory body's role should be further strengthened and its competences extended to 
some new areas. For example it should also be in the position to check that national safety 
regulations and other technical standards are not misused to limit the openness of markets, as 
safety and certification concerns are frequently misused as an alibi to limit market access. 
However, the role of the regulatory body, as proposed by the Commission, is also reinforced 
in areas going beyond the traditional control function like the assessment of the business plan 
or the evaluation of the medium to long-term income needs for meeting the performance 
targets. Your rapporteur intends to further strengthen the European level of such regulatory 
control, for example through a more institutionalised system in comparison to the purely 
cooperative approach by the Commission. 

(b) Financing of the infrastructure and levying of charges

Parliament regularly criticised Member States' lack of investment and financing of the railway 
systems, in particular concerning the TEN-T network, despite specific provisions in Directive 
2001/12 on the financing of infrastructure and the railway debt. The Commission inserts some 
new provisions to improve financing of railway infrastructure. Among them, the publication 
of five-year strategies for the development of national infrastructure is made mandatory 
(Article 8). These strategies should meet future mobility needs and ensure sustainable 
financing of the rail system. Business plans prepared by infrastructure managers, on the basis 
of consultation with all market players, shall respect this new framework. Obligations 
reinforcing the transparency of Member States' and infrastructure managers' commitments are 
also strengthened, such as the publication of the charging framework. These provisions are a 
progress for transparency, and so are the obligations to be respected by Member States. 

The Commission proposes to make mandatory the contractual agreements between the 
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infrastructure manager and the public authorities to secure an alternative source of 
infrastructure financing besides the charges. The parameters of such agreements, the duration 
of which are extended from three to at least five years, are reinforced in Annex VII, for 
example through the inclusion of performance indicators in the contractual agreement. This 
could be a strong incentive to make good use of the network, provided the targets defined are 
ambitious enough. Your rapporteur considers that to make such agreements effective, it is 
essential to ensure all stakeholders have the same opportunities to express their needs. 

Regarding the modulation of infrastructure charges based on noise performance of trains, your 
rapporteur considers that the internalisation of externalities has to be coordinated between 
transport modes to create fair conditions of intra-modal and intermodal competition. She 
could propose amendments in order to stress this condition, in particular vis-à-vis road 
transport. Incentives for ERTMS equipment are also proposed through temporary reduction of 
infrastructure charges for trains. Your rapporteur considers essential that these incentives are 
revenue-neutral for all rail operators, without creating further financing difficulties for 
infrastructure managers.

Moreover, in a significant number of Member States the track charging system, which is one 
of the resources at the disposal of infrastructure managers to finance infrastructure 
development and maintenance, does not provide sufficient incentives to improve the 
performance of the railway network. The Commission proposes therefore to define basic 
principles for the performance scheme in Annex VIII, point 4. 

These measures are a step towards the creation of a sound financial architecture, but the 
question remains whether they will be sufficient in the context of rarefied Member States' 
resources. The foundation of infrastructure funding remains fragile. Ways have to be found to 
stimulate additional public and private investments in the rail sector beyond the improvement 
of transparency and the above mentioned incentives. 

(c) Conditions of access to services and service facilities

The Commission reinforces the provisions on this issue, mainly in Article 13. This results in a 
situation whereby the Commission proposes the legal and organisational separation of service 
facilities from dominant railway undertakings without daring to tackle the overall separation 
between infrastructure manager and transport operators, the effect of which is much more 
harmful to fair and non-discriminatory competition. The question is whether the Commission 
is sufficiently or disproportionally ambitious regarding the objectives of a fair and non-
discriminatory access to services for all applicants and whether other measures could be more 
adequate to guarantee such access.  

(d) The separation of infrastructure management and operation of transport services 

Parliament expressed regularly its concerns that infrastructure managers are not granted 
sufficient independence from the incumbent railway operator. Granting such independence to
infrastructure managers is crucial as they have a central role for the provision of access to 
infrastructure capacity and for the levying of charges. Your rapporteur fully endorses the 
Parliament's views which criticised the "insufficient practical and legal safeguards to 
guarantee the independence of infrastructure managers [...], especially when they are part of 
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a railway holding containing also rail transport activities" and affirms that the unbundling "is 
a precondition to allow a fair, transparent and non-discriminatory treatment of all operators" 
(paragraph 7, resolution June 2010) .

Such lack of independence hampers competition in a significant number of European 
countries and prevents the European integration of the rail network which continues to be 
managed along purely national considerations. This is why the Parliament urges the 
Commission in its recent resolution to treat the independence of infrastructure managers as a 
priority in the recast. However, the Commission proposal does not contain, to the great 
disappointment of your rapporteur, any progress regarding the unbundling. It is time now for 
the European Parliament to consider in which way and under which form unbundling can be 
achieved in a single European railway market, as it has already been the case for other sectors 
like energy and telecommunications. To that end the Parliament should launch a debate on the 
creation of a truly European model for a railway market which is based on a few clear and 
transparent rules that lead to a more uniform regulation throughout the Union than is the case 
today. Without interfering with the question of ownership, your rapporteur considers that only 
fully legally, organisationally and institutionally independent infrastructure managers should 
be allowed.

(e) Annexes and the scope of the delegated acts

The proposal contains nine annexes which, in the current text, the Commission can modify 
through delegated acts. Your rapporteur understands that the Commission needs sufficient 
flexibility to adapt rules according to legal, political and technical developments. However, 
the Directive should provide for a firm basis of regulation that gives clear indications as to 
which direction the Commission should move. Some of these annexes can have major effects 
on the way the sector is regulated and might therefore be considered as essential elements of 
the Directive. As a consequence, your rapporteur suggests assessing the relevance of every 
annex individually in order to decide whether elements contained therein need to be modified 
through the normal legislative procedure instead of delegated acts. 


