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Introduction 

1. The absence of an EU legal framework for customs sanctions is a serious state of 

affairs.  It damages the EU, its single market and commercial operators. In 2008 

I said: 

“Clearly, the existence of 27 national penalty regimes is inconsistent 
with the unicity which is implicit in the customs union.”1 
 

                                                           
1 Timothy Lyons, EC Customs Law, 2nd ed., p123, 2008, (OUP). 
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In 2013 the Commissioner responsible for the Customs Union described the 

position in even stronger language.  He said: 

“There is no point in a solid, single set of rules if we do not also have a 
common approach to responding when they are broken...”2 

 

The mere existence of a single set of customs rules does not create a customs 

union. For a functioning union to exist, uniformity of enforcement is necessary. 

Kelsen famously said that: “Law is the primary norm which stipulates the 

sanction.”3 In the absence of an EU framework stipulating customs sanctions, 

those who take Kelsen’s view may question how accurate it is to refer to the 

harmonisation of customs law in the EU. 

 

The consequences of the absence of an EU framework for customs sanctions 

 

I: The foundations of the EU are damaged 

2. The importance of a complete customs union to the EU and its single market 

cannot be overstated. The Union Customs Code makes clear that: “The Union is 

based upon a customs union.”.4 Article 23.1 of the EC Treaty said that: “The 

Community shall be based upon a customs union...”.   

 

3. The EU’s customs union is not fundamental in just a purely legal or technical 

sense. It is fundamental to the EU financially, commercially and, consequently, 

socially and environmentally. To the extent that the EU’s customs union is 

incomplete the foundations of the EU are inadequate and its own resources may 

be compromised. 

 

                                                           
2 Algirdas Šemeta, quoted in European Commission Press Release IP/13/1244, 13.12.2014, “Commission 
proposes a common approach to violations of EU customs law”, third paragraph. 
3  See Kelsen’s General Theory of Law and State, translated by Anders Wedberg, 1961, Russell & Russell, p61. 
4 The Union Customs Code, Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 
October 2013, OJ L 269/1, 10.10.2013, recital (9). 
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4. The absence of an EU legal framework for customs sanctions also has important 

consequences for the single market and the customs union in the contexts of its 

external relations and internal functioning and for commercial operators and law 

enforcement.  Each of these matters is considered in turn.  

 

II:  EU customs union rendered vulnerable internationally and externally 

5. The trading partners of the EU may well, in the future, become more aware of 

the existence of different regimes governing customs sanctions in the EU due to 

an increased emphasis on transparency in international agreements and in 

particular due to the WTO’s Agreement on Trade Facilitation. This requires 

members to publish promptly in an easily accessible manner “penalty provisions 

for breaches of import, export, or transit formalities”.5  Article 3 of the Trade 

Facilitation Agreement contains provisions governing the penalty to be imposed. 

Article 4 also deals with procedures for appeal and review.6   

 

6. Once trading partners are more aware of the different regimes governing 

customs sanctions, they may well be encouraged to assess their diversity by 

reference to relevant international treaties and agreements. In this context it is 

important to draw attention to the provisions of GATT 94 in Annex IA to the WTO 

Agreement by which the EU is bound. This was clearly taken into account in the 

drafting of the Impact Assessment on the Proposal for a Directive on the Union 

legal framework for customs infringements and sanctions (“the Impact 

Assessment”. It states:  

“What are the benefits of the preferred options...? 
... 
EU’s compliance with obligations under WTO would be enhanced.” 7 
 

                                                           
5 See Article 1.1(g). 
6 See further the Commission Staff Working Document, Impact Assessment, Proposal for a Directive of the 
European Parliament and of the Council on the Union legal framework for customs infringements and 
sanctions, Part 1/2 SWD(2013) 514 final, Brussels, 13.12.2013, (“the Impact Assessment”) pages 17 and 18. 
7 See the Impact Assessment (referenced at footnote 6 above) p6 at “C. Impacts of the preferred option”. 
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7. The use of the word “enhanced” is significant and, perhaps, somewhat 

ambiguous. The absence of an EU regime for customs infringements and 

sanctions may be alleged to be a breach of the requirements of GATT 94 and in 

particular Article X.3(a) which states that: 

“Each contracting party shall administer in a uniform, impartial and 
reasonable manner all its laws, regulations, decisions and rulings of the 
kind described in paragraph 1 of this Article.” 
 
 

8. Furthermore, GATT 94 permits contracting parties to create a customs union only 

subject to certain conditions.8 The definition of a customs union is given in GATT 

94, Article XXIV.8.  This article provides that a customs union is an area in which: 

 “...substantially the same duties and other regulations of commerce 
are applied by each of the members of the union to the trade of 
territories not included in the union;”9 (Article XXIV.8(a)(ii)) 

 

The phrase “other regulations of commerce” is notoriously vague.  If it were to 

be contended that the phrase encompassed the sanctions attaching or relating 

to regulations of commerce, as well as the regulations themselves, the EU may 

conceivably be in the position of having to defend the legitimacy of its customs 

union under GATT 94.10  One challenge to the functioning of the EU’s customs 

union under GATT 94 has already been made: see European Communities – 

Selected Customs Matters WT/DS315/AB/R. The EU ought to do all it can to limit 

the potential for further challenges on whatever basis they may be made. 

 

9. The international commitments of the EU should not necessarily be considered 

unhelpful.  In the 1960s the Kennedy Round of GATT successfully cut duty rates 

and so helped the EEC to establish its customs union in the first place.  The 

                                                           
8 See GATT 94, Article XXIV.5 
9 Subject to the provisions of Article XXIV.9. 
10 In this context, the reference to Kelsen above may have some practical as well as conceptual significance. 
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existence of international commitments, whether deriving from WTO 

agreements or elsewhere, may well help the EU to deepen its customs union.  

 

III:  EU customs union rendered administratively inadequate internally 

10. In the context of the prohibition of national charges having equivalent effect to 

customs duties, the Court of Justice of the EU has referred to the “unicity of the 

Community customs territory” as something not to be undermined.11 That 

unicity should not be merely legal.  It should also be administrative. Legislation 

has recognised that.  One of the overall objectives of Customs 2013, which 

expired on 31 December 2013, was to ensure: 

“the interaction and performance of the duties of Member States’ 
customs administrations as efficiently as though they were one 
administration, ensuring controls with equivalent results at every 
point of the Community customs territory and the support of 
legitimate business activity;”12 

 

11. The above quotation highlights the need to ensure that the application of 

controls produces equivalent results. Any other result would be incoherent. The 

programme replacing Customs 2013, namely Customs 2020, is clearly drafted 

with an awareness of the need for coherence.  Article 6 of the Regulation 

establishing Customs 2020 is headed “Operational objectives”.  The first 

operational objective is: 

“to support the preparation, coherent application and effective 
implementation of Union law and policy in the field of customs;”13 

 

                                                           
11 Case C-173/05 Commission v Italy [2007] ECR I-4917 paragraph 30; Case C-125/94 Aprile Srl in liquidation v 

Amministrazione delle Finanze dello Stato, [1995] ECR I-2919, paragraph 34. 
12 Decision No 624/2007/EC of the European Parliament and of the Council of 23 May 2007, establishing an 

action programme for customs in the Community (Customs 2013), Article 4.1(b). OJ L 154/25, 14.6.2007. 
13 Regulation (EU) No 1294 of the European Parliament and of the Council of 11 December 2013, establishing 
an action programme for customs in the European Union for the period 2014-2020 (Customs 2020) and 
repealing Decision No 624/2007/EC, OJ L 347/209, 20.12.2013 (“the Customs 2020 Regulation”). 
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The absence of an EU framework for the imposition of customs sanctions makes 

it impossible to achieve that objective. Where Union law is enforced with widely 

differing sanctions it cannot be said to be coherently applied or uniformly 

effectively implemented. 

 

12. The fact that the absence of an EU sanctions regime makes it impossible for the 

Member States’ customs administrations to act as one is recognised in the 

Impact Assessment at paragraph 4.3.  It notes that: 

“The Member States’ customs administrations are prevented from 
“acting as if they were one” because of the absence of a Union 
approach regarding the treatment of customs infringements and 
sanctions. This difference can create a lack of confidence between 
these customs administrations.” 14 

 
13. The possible lack of confidence which may be created is important.  As the Court 

of Justice of the EU has recently said in Opinion 2/13: 

“…the principle of mutual trust between the Member States is of 
fundamental importance in EU law, given that it allows an area 
without internal borders to be created and maintained.”15 

 
The administration of the customs union and the protection of the EU’s own 

resources increasingly relies on swift and efficient co-operation between 

customs authorities. No-one can afford for the relationships between national 

administrations to be undermined. This is recognised by the Customs 2020 

Regulation which has as its general objective: 

“to support the functioning and modernisation of the customs union 
in order to strengthen the internal market by means of cooperation 
between participating countries, their customs authorities and their 
officials.”16 
 

                                                           
14 The Impact Assessment, referenced at footnote 6 above, paragraph 4.3, page 31. 
15 Opinion 2/13 of the CJEU, 18.12.2014, Draft international agreement - Accession of the European Union to 
the European Convention for the Protection of Human Rights and Fundamental Freedoms - Compatibility of the 
draft agreement with the EU and FEU Treaties, (“Opinion 2/13”) paragraph 191. 
16 The Customs 2020 Regulation, referenced at footnote 13 above, article 5.1. 
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Its specific objectives include “ensuring modern and harmonised approaches to 

customs procedures and controls”17 and “enhancing the functioning of the 

customs authorities”.18 The attainment of these objectives is seriously hampered 

by the absence of an EU framework for customs sanctions. 

 

IV:  Commercial operators’ rights infringed - law enforcement jeopardised 

14. The fact that the same infringement in the single market by different commercial 

operators may be met with widely differing sanctions results in a serious 

distortion of the single market.  It is a distortion which particularly affects small 

operators. Substantial traders can frequently withstand the fact that they are 

treated less leniently than their competitors, even if that is undesirable in 

principle.  Small operators, who are in any event likely to find it more difficult to 

control the risks inherent in international trade, have their disadvantages 

compounded.  

 

15. In the past, customs legislation has not always been in conformity with 

fundamental rights. It has had to be amended to take account of litigation: see, 

e.g., the amendments made in relation to a trader’s right to be heard following 

the decisions in Case T-346/94 France-aviation v Commission [1995] ECR II-2841 

and Case T-42/96 Eyckeler & Malt AG v Commission [1998] ECR II-401.19 Now it is  

widely recognised that the protection of fundamental rights is an essential 

element of customs law. 

 
16. The Impact Assessment wisely refers to the provisions of the Charter of 

Fundamental Rights of the European Union (“CFREU”) in the context of the 

                                                           
17 The Customs 2020 Regulation, referenced at footnote 13 above, article 5.2(b). 
18 The Customs 2020 Regulation, referenced at footnote 13 above, article 5.2(e). 
19 Following France-aviation came Commission Regulation (EC) 12/97 of 18 December 1997, OJ L9/1, 13.1.97.  
Article 1.12 added to article 905.2 of Commission Regulation (EEC) No 2454/93 of 2 July 1993. Following 
Eyckeler & Malt came Commission Regulation (EC) 1677/98 of 29 July 1998, OJ L212/18, 30.7.98. Article 1.9 
inserted article 906a into Commission Regulation (EEC) No 2454/93.  
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proposed legislation.20  The freedom to conduct a business (article 16), the right 

to private property (article 17), the right to good administration (article 41), the 

right to an effective remedy (article 47) and the operation of the principle of 

proportionality in relation to criminal offences (article 49) may all be engaged.   

 
 

17. The Impact Assessment at paragraph 7.2.1.4 states in relation to the Baseline 

Scenario (i.e. “doing nothing and maintaining the current situation”21):  

 
“If the current different enforcement of customs legislation continues 
to exist,…economic operators would not be treated equally 
throughout the Union. That would put at stake the right to good 
administration, as laid down in Article 41 CFREU.  (Emphasis added.) 

 
Also, some constraints on certain freedoms and rights provided by the 
CFREU (namely, the freedom to conduct a business and right to an 
effective remedy, Articles 16 and 47) would not be eliminated and, 
consequently, these rights would continue to be undermined.” 
(Emphasis added.)  

 

In summary, this would appear to be an acknowledgement that the absence of 

an EU framework for customs sanctions is not compatible with the full 

application of certain provisions of the CFREU.  I agree with that assessment. It is 

a state of affairs that the EU ought not to continue to tolerate.  It should be noted 

that although the adoption of Policy Option D presents difficulties and is not 

recommended at the moment, it is the option which best respects fundamental 

rights.22 

 

18. As well as being analysed by reference to the CFREU, the position of commercial 

operators should also be analysed by reference to rights existing under the 

general principles of EU law, including the rights enshrined in the European 

                                                           
20 See the Impact Assessment (referenced at footnote 6 above) at paragraphs 7.2.1.4, 7.2.2.4, 7.2.3.4 and 
7.2.4.4. 
21 See the Impact Assessment (referenced at footnote 6 above) paragraph 6.2, page 34. 
22 See the Impact Assessment (referenced at footnote 6 above) at paragraph 7.2.4.4, page 53. 
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Convention on Human Rights.23 I do not extend this evidence by referring to 

them.  The existence of a problem in relation to fundamental rights is sufficiently 

identified from the references to the CFREU. The fundamental rights recognised 

by the CFREU are “at the heart” of the legal structure of EU law.24  For them to 

be “put at stake” or “undermined”, to use the words of the Impact Assessment 

noted in paragraph 17 above, is very serious. 

 

19. The absence of an EU framework for customs sanctions would appear likely to 

influence participants in illicit trade in their choice of location as the Impact 

Assessment suggests. Plainly, this would be significant in many contexts including 

that of combatting counterfeiting and intellectual property infringements 

generally.  The absence of an EU framework would also appear inconsistent with 

the objectives of the EU Customs Action Plan to Combat IPR Infringements for 

the Years 2013 to 2017.25 In its Resolution on the Action Plan the Council: 

“STRESSES the objective to strive for a high level of protection of the 
EU internal market by means of modern and harmonised approaches 
to customs controls and of customs cooperation, in particular to avoid 
trade diversion within the EU;”26 (Emphasis added) 

It is difficult to see how a harmonised approach to customs controls in the EU 

internal market can sensibly be said to exist in the absence of an EU framework 

for customs sanctions. Sanctions are an essential element of customs controls. 

 

 

 

                                                           
23 See Opinion 2/13 (referenced at footnote 15 above) paragraphs 37 and 179. 
24 See Opinion 2/13 (referenced at footnote 15 above) paragraph 168. 
25 See Council Resolution on the EU Customs Action Plan to combat IPR infringements for the years 2013 to 
2017, OJ C 80/01, 19.03.2013 and Second Yearly Summary Report on the Implementation of the EU Customs 
Action Plan to combat IPR infringements for the years 2013 to 2017 by the Council of the European Union, 
Brussels 09.12.2014 (OR.en) 16696/14, UD 280. 
26 Council Resolution on the EU Customs Action Plan to combat IPR infringements for the years 2013 to 2017, 
OJ C 80/01, 19.03.2013, at point 12. 
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Conclusion 

20. The absence of an EU framework for the imposition of customs sanctions 

damages the foundations of the EU.  It creates serious difficulties for the EU both 

externally and internally.  It also creates serious difficulties for commercial 

operators and undermines the ability of officials to enforce EU law in general and 

to combat counterfeiting in particular. Accordingly, the creation of an EU 

framework is very much to be encouraged. 
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