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NOTICE TO MEMBERS

Subject: Petition 1249/2013 by Manuel Garcia Barba (Spanish) on the use of a 
mortgage loan reference index to set mortgage interest rates 

1. Summary of petition

The petitioner indicates that in 2011 the European Union had warned of transparency 
problems concerning the use of a mortgage loan reference index to set mortgage interest rates, 
as opposed to using the Euribor (Euro Inter Bank Offered Rate). This was followed by the 
publication of decree EHA/2899/2011 of 28 October 2011 concerning transparency and the 
protection of users of banking services, specifying that the index could no longer be used to 
set the rates for new mortgage loans or loans approved after 28 April 2012 and that it was to 
be phased out completely one year from entry into force of the decree and its implementing 
rules, provided that a transitional scheme for mortgage loans had been drawn up over this 
period. The Ministry for the Economy has not yet made its position known. The petitioner has 
learned from the press that the government intends to postpone the transitional scheme 
indefinitely, which means that the Bank of Spain will continue to publish the reference rates 
in question, thereby affecting over 1 million households. 

2. Admissibility

Declared admissible on 2 April 2014. Information requested from Commission under Rule 
216(6).

3. Commission reply, received on 30 July 2014

The Commission is aware of Decree EHA/2899/2011 which stipulated the abolishment of the 
‘IRPH’ reference rate via a future implementing legislation once an alternative rate has been 
adopted by the Spanish Government in future implementing legislation. In the meanwhile, a 
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Spanish court1 declared the ‘IRHP’ rate to be abusive due to a lack of transparency in its 
calculation on 5 September 2013. Two years after Decree EHA/2899/2011, the Spanish 
government adopted Law 14/2013 of 27 September 2013 which established a substitute 
reference rate to the IPRH and thus abolished the latter. This substitute reference rate is 
calculated on the basis of the average mortgage loan interest rate offered by credit institutions 
over a three years’ period. The new reference rate replaced the previous ‘IRPH’ rate from 1 
November 2013 in certain mortgage credit agreements. However, in cases where the credit 
agreement already made explicit mention of a substitution rate to the ‘IRPH’, this substitution 
rate applied also from 1 November 2013. The rate change of 1 November 2013 seemingly 
triggered an automatic contract novation. Despite this, the contract terms apparently remained 
unchanged. The parties to the contract therefore neither seem to have had the possibility to 
annul the new contract nor to request any modifications to its contract terms.

The petitioner claims to have suffered from consumer detriment due to the length of the 
transitional period during which he could not profit from an alternative reference rate for his 
mortgage credit.

The Commission has in general no competence to interfere with the process of determining 
which rates are legally applicable for referencing variable rate mortgage repayments at 
national level, as this falls under the remit of national competent authorities. 

The Commission, however, proposed legislation to ensure that rates or indices used to 
reference financial instruments or financial contracts are set in a transparent way and that this 
process is subject to appropriate governance. Consequently, in response to the manipulation 
of widespread reference rates such as Libor and Euribor by a number of financial institutions, 
the Commission proposed on 18 September 2013 a Regulation2 on indices used as benchmark 
in financial instruments and financial contracts. The aim of the proposal is to ensure that the 
reference rates used for the calculation of interest rates are ‘robust’, ‘reliable’ and ‘free from 
manipulation’. The Commission proposal also requires supervised entities to assess the 
suitability of benchmarks used in mortgage contracts. The Commission proposal is currently 
under negotiation by co-legislators and it is expected to be adopted by 2015. 

In addition, the Mortgage Credit Directive3 which entered into force on 20 March 2014, 
requires creditors to inform consumers at the pre-contractual stage about the nature of the 
borrowing rate and how it is calculated. Member States will also have to ensure that any 
indices or reference rates used to calculate the borrowing rate are ‘clear’, ‘objective’ and 
‘verifiable’ by the parties. Providers of indices or creditors will also have to maintain 
historical records of those indices. Member States will have until 21 March 2016 to transpose 
the provisions into national law.

Directive 93/13/EEC on Unfair Contract Terms may also be applicable Under articles 3.1 and 
6.1 of this Directive, contractual terms in contracts between traders and consumers which 
have not been individually negotiated are not binding on consumers if they create a significant 
imbalance between the interests of the trader and the consumer to the latter's detriment. The 
most recent case-law of the Court of Justice from 2012 and 2013 calls into question the 
                                               
1 Sentencia del Juzgado de Primera Instancia número 7 de Collado de Villaba, 5 September 
2013.
2 COM/2013/0641 final.
3 Directive 2014/17/EU.
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compliance of Spanish procedural law with the principles of equivalence and effectiveness of 
the protection of the consumer-debtor in the sector.

Following the Aziz ruling of the Court of Justice1 in March 2013, the Spanish authorities 
adopted under an accelerated procedure a new piece of legislation on "Measures to strengthen 
the protection of mortgage debtors". Taking into account the Aziz judgement, this new law 
contained, inter alia, changes to the Spanish rules of execution and mortgage procedure (Ley 
de Enjuiciamiento Civil and Ley Hipotecaria) aimed to give consumers the opportunity to 
object to mortgage enforcement proceedings brought against them if they are based on unfair 
contract terms. In the meantime, several CJEU rulings have been pronounced on these 
principles2, and a substantial number of cases are still pending3, all of them related to unfair 
terms in mortgage loans.

The Commission has since carried out a wider assessment of the overall implications of 
Spanish law, including the additional provision of Law 14/2013 of 23 September 2013.

Based on the results of the assessment, the Commission will act accordingly.

Conclusion

The Commission has in general no competence to interfere with the process of determining 
which rates are legally applicable for referencing variable rate mortgage repayments at 
national level, as this falls under the remit of national competent authorities. 

The Commission, however, will pay due attention to the correct transposition of the Mortgage 
Credit Directive to ensure that the internal mortgage reference rates developed at national and 
international level comply with the requirements stipulated in the EU legislation. Following 
allegations of manipulation of rates such as Libor and Euribor, the Commission has also 
adopted a proposal for a Regulation on financial Benchmarks to requiring that rates used to 
reference financial instruments and financial contracts, including mortgages, are robust, 
reliable, suitable and free from manipulation.

Furthermore, the Commission is carrying out a wider assessment of the overall implications 
of Spanish law under 93/13/EEC Directive, including the additional provision of Law 
14/2013 of 23 September 2013, paragraph 4. Based on the results of the assessment, the 
Commission will act accordingly.

                                               
1 See press release under the following link: 
http://curia.europa.eu/jcms/upload/docs/application/pdf/2013-03/cp130030en.pdf.
2 C-537/12 and C-116/13; C-280/13; C-153/13; C-342/13; C-26/13.
3 C-483/13 to C-487/13; C-465/13; C 8/14; C-54/14; C-49/14; C-169/14; C-93/14; C-188/14.


