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NOTICE TO MEMBERS

Subject: Petition 1705/2013 by Antonio Jurado Checa (Spanish), on behalf of “March 
for dignity” campaign, on Mortgage law in Spain

1. Summary of petition

The petitioner, who is also a member of a wider campaign in Spain, draws the attention of the 
EP members to the general very critical situation in his country which he links to a number of 
factors. One of them is an apparent unfair Spanish mortgage law which dates back to 1909 
that is overprotective of creditors. He claims that this law bears some criminal aspects and 
was actually struck down by the CJEU in February 2013. There seems to be no political will 
to change this situation in spite of some attempts that have been made. Thousands of people 
live in appalling conditions as they had to leave their houses once mortgage problems arose. 
Faced by what the petitioner calls “barbarism” and neglect of the politicians and bankers they 
(citizens) were forced to take action. In turn, they were called “Nazis” and “terrorists”. 
Further in his petition he draws the attention to the unemployment which is widely spread in 
the entire country and reaching alarming figures. As a result of the crisis in the financial 
sector and high unemployment, people are not able to pay for basic utilities. He draws the 
attention to this alarming situation and asks for help.

2. Admissibility

Declared admissible on 13 June 2014. Information requested from Commission under Rule 
216(6).

3. Commission reply, received on 16 December 2014
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Under articles 3.1 and 6.1 of Directive 93/13/EEC on unfair terms in consumer contracts1, 
contractual terms in contracts between traders and consumers which have not been 
individually negotiated are not binding on consumers if they create a significant imbalance 
between the rights and obligations of the trader and the consumer to the latter's detriment. 
National courts are responsible for assessing whether a contractual term is unfair.

Directive 93/13/EEC applies to mortgage credit contracts concluded between traders and 
consumers. Following the Aziz ruling of the CJEU2 in March 2013, the Spanish authorities 
adopted under an accelerated procedure new legislation on "Measures to strengthen the 
protection of mortgage debtors". Taking into account the Aziz judgement, this new law 
contained, inter alia, changes to the Spanish rules of execution and mortgage procedure (Ley 
de Enjuiciamiento Civil and Ley Hipotecaria) aimed to give consumers the opportunity to 
object to mortgage enforcement proceedings brought against them if they are based on unfair 
contract terms. These amendments were considered by the Commission to be prima facie a 
first positive step as they aim to improve debtors' situation in the judicial proceedings.

The Commission has since carried out a wider assessment of the overall implications of this 
law in particular in light of the principles of equivalence and effectiveness, and the right to an 
effective remedy and to a fair trial under Article 47 of the Charter of Fundamental Rights of 
the EU. In the meantime, several CJEU rulings were also pronounced on these principles, in 
particular the ruling in the Sánchez Morcillo case of 17 July 20143, and a substantial number 
of cases are still pending4, all of them related to unfair terms in mortgage loans. 

Conclusions 

The European Commission has no direct enforcement powers in relation to economic 
operators who may have infringed EU law in the field of consumer protection and it cannot 
assess individual cases between consumers and particular traders, which often requires the 
appraisal of facts.

The Commission has however been following closely the legal developments in Spain 
concerning the implementation of Directive 93/13/EEC, and of the Banesto, Aziz and Sánchez 
Morcillo CJEU rulings, relating to Spanish civil procedures applying to mortgage evictions. 
In its role as guardian of the Treaty, it will take all appropriate measures to remedy the 
unsatisfactory implementation of the Unfair Contract Terms Directive in Spain.

                                               
1 OJ L 95, 21.4.1993, p.29.
2 C-415/11; (Mohamed Aziz v. Catalunyacaix), see also press release under the following link: 
http://curia.europa.eu/jcms/upload/docs/application/pdf/2013-03/cp130030en.pdf.
3 C-169/14 
4 C-483/13 to C-487/13; C-465/13; C 8/14; C-54/14; C-49/14; C-188/14.


