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NOTICE TO MEMBERS

Subject: Petition 2206/2013 by Montserrat Domeque Serrano (Spanish) on the sale of 
preferential shares

Petition 2215/2013 by A.P.R. (Spanish), on Personal financial problem

Petition 2228/2013 by Santiago del Olmo del Olmo (Spanish), on the loss of 
savings invested in shares, and compensation for it

1. Summary of petition

Petition 2206/2013 

The petition is worded rather vaguely and short. It relates to share transactions involving the 
Caja Madrid bank. Other petitions have been submitted on the same matter, for example 
petitions 2228/2013 and 2274/2013. 

Petition 2215/2013 

The petitioner feels cheated by the government of Spain who he accuses for having stolen his 
savings through the preferential scares fiasco, about which there appears to be no solution for 
people such as himself, of very modest means.

Petition 2228/2013 

The petition concerns the loss of value of savings invested in shares in Spain. The petitioner 
considers that Spanish banks have cheated their customers by promising higher interest on 
their savings than they are now in reality paying. Among those colluding in supporting this 
operation are parties, the trade union movement, business leaders and the royal family. The 
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petitioner calls for the Spanish Government to return the money to its rightful owners.

2. Admissibility

Petitions 2206/2013 and 2215/2013 declared admissible on 17 September 2014. 
Petitions 2228/2013 declared admissible on 18 September 2014. 
Information requested from Commission under Rule 216(6).

3. Commission reply, received on 16 December 2014

Petitions 2206/2013, 2215/2013 and 2228/2013

During the last years the Commission has made proposals to reinforce the legal framework 
and to enhance consumer protection as regards the sale of investment products. The Markets 
in Financial Instruments Directive 2004/39/EC (MiFID)1 regulates the provision of 
investment services not only by investment firms but also credit institutions in relation to 
financial instruments, including preference shares (participaciones preferentes) and 
subordinated debt. 

In particular, Article 19 of MiFID contains obligations on the conduct of business when 
providing investment services to clients. It establishes a general obligation for the financial 
services providers to perform a suitability test or an appropriateness test for investors when 
providing investment services. More specifically, the investment firm is obliged to ask for 
information in order to determine whether the client has the necessary experience and 
knowledge to understand the risks related to the product or investment service provided. In 
the case of a suitability test, the investment objectives and the financial situation of the client 
should also be taken into consideration before providing investment advice or managing a 
portfolio. Article 19 (2) of MiFID also requires all communication from investment firms to 
clients to be fair, clear and not misleading. 

The obligations under Article 19 of MiFID are calibrated to different categories of clients. 
They are fully applied when retail clients are involved and are adapted in the case of 
professional clients (in this case, knowledge and experience are presumed).

The Commission is responsible for the monitoring of Member States' correct transposition 
and application of EU law. However, the exact qualification of the investment service 
provided in an individual case, e.g. whether investment advice, portfolio management or 
execution of orders require the assessment of the specific circumstances of each case and falls 
under the competence of the national authorities. This is also the case in relation to the 
possible misleading nature of the information provided to investors or to the issue whether the 
sale by specific credit institutions of financial instruments might not comply with the above 
framework. Moreover, it falls within the scope of national legislation and authorities to decide 
on the legal consequences of the concealment or of the misleading nature of certain 
information.

In addition, Directive 2005/29/EC on Unfair Commercial Practices2 (UCPD) is a horizontal 
Directive which applies to all business-to-consumer transactions. Sector-based EU provisions 

                                               
1 Directive 2004/39/EC (OJ L 145, 30.4.2004).
2 OJ L 149, 11.6.2005
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regulating aspects of unfair commercial practices, such as the MiFID requirements set in 
Article 19 establishing the general principle that investment firms act honestly, fairly and 
professionally in accordance with the best interests of the client, prevail over it. The UCPD 
may only come into play to complement the MiFID. 

Beyond that, the Memorandum of Understanding on Financial Sector Policy conditions,
signed in July 2012 (MoU) between the European Commission and the Kingdom of Spain, 
included some conditions aiming at enhancing consumer protection in order to improve the 
process for the sale of any instruments not covered by the deposit guarantee scheme to retail 
clients, that were incorporated over the last years by the Spanish authorities to the legal 
framework in place, markedly Law 9/2012.

The European Commission cannot comment on a particular allegation on a specific case that 
is subject to the national courts' decisions.

Conclusion

It is the primary competence of national authorities and courts to investigate selling practices 
of individual credit institutions or investment firms in the light of EU legislation. The 
European Commission can only intervene in cases of national incorrect transposition or 
incorrect application of Union law. 


